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The Commonwealth of Massachusetts 


DEcEMBER, 1947 
To His Exce.uency, Rosert F. BRapForRD 


Governor of Massachusetts. 


In accordance with the provisions of section 34B of chapter 221 
of the General Laws (Ter. Ed.) we have the honor to transmit the 
twenty-third annual report of the Judicial Council for the year 1947. 


FRANK J. DONAHUE, Chairman. 
SAMUEL P. SEARS, Vice-Chairman, 
LOUIS 8S. COX, 

JOHN E. FENTON, 

JOHN C. LEGGAT, 

DAVIS B. KENISTON, 

FRANK L. RILEY, 

FREDERICK J, MULDOON, 
WILFRED J. PAQUET, 

REUBEN L. LURIE. 











Acts oF 1924, CHAPTER 244 
As amended by St. 1927, c. 923, St. 1930, c. 142, and St. 1947, c. 601 
Now appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C 


An AcTr PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL TO MAKE 4 
ContTINuOUS STuDY OF THE ORGANIZATION, PROCEDURE AND PRACTICE OF 


THE Courts. 


Be it enacted, etc., as follows: 


Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading 
“Judicial Council,” the following three new sections—Section 34A. 
There shall be a judicial council for the continuous study of the or- 
ganization, rules and methods of procedure and practice of the judicial 
system of the commonwealth, the work accomplished, and the results 
produced by that system and its various parts. Said council shall be 
composed of the chief justice of the supreme judicial court or some 
other justice or former justice of that court appointed from time to 
time by him; the chief justice of the superior court or some other 
justice or former justice of that court appointed from time to time by 
him; the judge of the land court or some other judge or former judge 
of that court appointed from time to time by him; the chief justice of 
the municipal court of the city of Boston or some other justice or 
former justice of that court appointed from time to time by him; one 
judge of a probate court in the commonwealth and one justice of a 
district court in the commonwealth and not more than four members 
of the bar all to be appointed by the governor, with the advice and 
consent of the executive council. The appointments by the governor 
shall be for such periods, not exceeding four years, as he shall de- 
termine. 

Section 34B. The judicial council shall report annually on or before 
December first to the governor upon the work of the various branches 
of the judicial system. Said council may also from time to time sub- 
mit for the consideration of the justices of the various courts such sug- 
gestions in regard to rules of practice and procedure as it may deem 
advisable. 

Section 84C. No member of said council, except as hereinafter pro- 
vided, shall receive any compensation for his services, but said council 
and the several members thereof shall be allowed from the state treasury 
out of any appropriation made for the purpose such expenses for clerical 
and other services, travel and incidentals as the governor and council 
shall approve. The secretary of said council, whether or not a member 
thereof, shall receive from the commonwealth a salary of five thousand 
dollars. 


MEMBERS OF THE COUNCIL 


Frank J. DonanveE of Boston, Chairman 
SamveEt P. Sears of Newton, Vice Chairman 


Louis 8. Cox of Lawrence Frank L. Ritey of Worcester 

Joun E. Fenton of Lawrence Frepenric J. McLpoon of Winthrop 
Joun C. LeceGart of Lowell Witrrep J. Paquet of Watertown 
Davis B. Kentston of Boston RevBen L. Lurie of Brookline 





Franx W. GrInne tt, Secretary, 60 State St., Boston 
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TWENTY-THIRD REPORT OF THE JUDICIAL COUNCIL 


OF MASSACHUSETTS 


To His Excellency 
Rosert F. BRADFORD 


Governor of Massachusetts 


The Judicial Council was created by St. 1924, Chapter 244 (See 
copy printed on opposite page), “for the continuous study of the 
organization, rules and methods of procedure and practice of the 
judicial system of the Commonwealth, the work accomplished and 
the results produced by that system and its various parts.”’ 


Since the last report Hon. Wilfred Bolster, former chief justice 
of the Municipal Court of the City of Boston resigned from the 
Council a few months before his death, after sixteen years of service 
as a member of the Council. Hon. Davis B. Keniston, his successor 
as chief justice, took his seat in the council, as provided in the act, 
on the retirement of Judge Bolster. April 12 of this year Nathan P. 
Avery of Holyoke, died after service as a member of the Council 
since 1939 and vice-chairman since 1942. Reuben L. Lurie of 
Brookline was appointed by Your Excellency to the vacancy caused 
by Mr. Avery’s death and subsequently he was appointed for a full 
term of four years, and Samuel P. Sears was chosen by the Council 
as vice-chairman. In August of this year, Hon. Louis 8. Cox, a 
former justice of the Supreme Judicial Court, was reappointed as a 
member of the Council by Chief Justice Qua. 








In 1925, the legislature also submitted the following request to 
the council. 


1925 Reso_ves, CHAPTER 27 


“Resolved, That the judicial council is hereby requested to investigate ways and means 
for expediting the trial of cases and relieving congestion in the dockets of the Superior 
Court, and, among other things . . . ways and means for encouraging, so far as consistent 
with constitutional rights, trials without jury ... and any other ways and means that may 
appear feasible to said council for improving and modernizing court procedure and prac- 
tice so that, consistently with the ends of justice, the proverbial delays of the law and 
attendant expense, both to litigants and the general public, may be minimized. (Ap- 
proved April 24, 1925).” 











JUDICIAL COUNCIL 


RECOMMENDATIONS ADOPTED IN 1947 


During the last session of the legislature the following recom- 
mendations of the Council were adopted, in addition to 14 negative 
recommendations, on matters referred to the Council by the legis- 
lature, which were followed. The recommendations adopted appear 
in the statute book for 1947 as: 


Chapler 360 repealing a provision relating to exceptions in the 
Probate Courts inserted by chapter 469 of the acts of 1945. (See 
22nd Report, pp. 7-20.) 


Chapler 361 repealing a provision relating to exceptions in suits 
in equity. (See 22nd Report, pp. 7-20.) 


Chapler 365 relative to appeals in equity and in the Probate 
Courts. 


Chapter 386 relative to the presumption of due care in actions 
for consequential damages. (Sec 22nd Report, pp. 37-38.) 


Chapter 385 making admissible in evidence in civil cases certain 
publicly issued compilations of facts of general interest to persons 
engaged in an occupation, in the discretion of the court if the court 
finds that the compilation is published for the use of persons en- 
gaged in that occupation and commonly is used and relied on by 
them. (See 22nd Report, pp. 78-79.) 


Chapter 408 relative to entry fees in actions in which persons, 
not claiming jointly, have joined as parties plaintiff (see 22nd Re- 
port, p. 50). 


Chapter 409 relative to the release of persons charged with drunk- 
eness. The Council on page 64 of the 22nd Report recommended 
the simple repeal of Chapter 274 of the Acts of 1946 and the restor- 
ation of judicial discretion in regard to such releases instead of 
wholesale releases regardless of the facts. The new statute restores 
the judicial discretion and revises rules as to the release of drunks 
without arraignment. 


Chapter 410 making admissible evidence relating to the reputa- 
tion of a person in a group with which he has habitually associated 
in his work or business (see 22nd Report, pp. 79-80). 


Chapter 431 relative to the effect of judgments by agreement, 
without a hearing on the facts, in motor vehicle property damage 
cases. (See 22nd Report, pp. 80-81.) 


Chapter 516, relative to sentences to the Reformatory for Women. 
This bill was recommended by the Council in 1945. (See 2Ist 
Report, pp. 32-35.) 
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Chapter 601 relative to the salary of the Secretary of the Judicial 
Council. (See 22nd Report, p. 84.) 


Adoption. — The recommendation relative to the discretion of 
the court, in adoption cases, to waive, for cause, a report by the 
department of Public Welfare (see 22nd Report, pp. 67-68) was 
referred, by Resolves, Chapter 64, to the special commission estab- 
lished by Chapter 75 of the Resolves of 1946. 


Rule as to Motions to Nonsuit or Default 


In the 22nd report the Council recommended that the substance 
of Rule 13 of the District Courts, relative to nonsuits and defaults 
for failure to answer interrogatories, be adopted by rule in the 
Superior Court. The rule was adopted early in 1945 by the Muni- 
cipal Court of the City of Boston. On October 31, 1947 it was also 
adopted, in substance, as amended Rule 36 of the Superior Court, 
to take effect December 31, 1947. 


Bills Recommended but not Adopted 


The recommendation in the 22nd Report (pp. 35-37) relative 
to divorce because of the commission of unnatural acts was re- 
ported favorably, by the committee on Legal Affairs, as Senate 
Bill 553, but was rejected in the Senate. 

The recommendation for the repeal of the two-year prohibition 
of remarriage after an absolute decree of divorce was reported 
favorably by the committee on Legal Affairs, as House Bill 1992, 
and referred to the next annual session by the House. 

The recommendations relative to private conversations between 
husband and wife (22nd Report, pp. 69-78) and to saving money 
for counties by reducing the recording of repetitions in mortgages 
at public expense (22nd Report, pp. 86-87) were referred to the 
next annual session. 


REPORTS REQUESTED BY THE LEGISLATURE IN 1947 


This year the “subject matter’ of seven bills pending before the 
legislature were referred to the Council, with requests for a report, 
as follows: 

House 1337 relative to service of process on non-resident in- 
dividuals (referred by Resolves, Chapter 9). 

Senate 100 as to liability of parents and others for damage done 
by minors (referred by Resolves, Chapter 17). 

Senate 230 relative to the termination of trusts 30 years old or 
more (referred by Resolves, Chapter 18). 
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House 1363 relative to further regulating the proving of wills 
(referred by Resolves, Chapter 19). 

House 1675 relative to jurisdiction of the Probate Courts on pe- 
titions for change of name (referred by Resolves, Chapter 20). 

Senate 299 relative to convictions for ‘‘violation of statute, 
ordinance or by-law relating to the operation or parking of motor 
vehicles unless such violation was punishable by imprisonment,” 
as effecting the credibility of witnesses (referred by Resolves, Chap- 
ter 7). 

House 653 relative to notice to the attorney-general by registers 
of probate in regard to charitable trusts (referred by Resolves, 
Chapter 50). 


On these matters we report as follows: 


SERVICE OF PROCESS ON NON RESIDENT INDIVIDUALS Houss 1337 
This bill, referred to the Council by Resolves Chapter 9, provides 


Chapter 223 of the General Laws is hereby amended by inserting after section 
31 the following section: — 

Section 31A. When any natural person or persons not residing in this com- 
monwealth, shall engage in business in this commonwealth, in any action against 
such person or persons arising out of such business, service of process may be 
made by leaving a copy of the writ or other process with the person who at the 
time of service is in charge of any business in which the defendant or defendants 
are engaged within this state and any process so served shall be of the same 
legal force and validity as if served personally on such non-resident person or 
persons; provided, that at least thirty days before the return day a copy of such 
process together with a notice of such service upon the person in charge of such 
business according to the provision of this section shall be forthwith sent to such 
non-resident defendant or defendants by registered mail, return receipt requested. 
The plaintiff upon the return day of the action in which such process was served 
shall file with the other papers an affidavit of compliance, and the defendant's 
return receipt. 


We understand from the petitioner that the reason for the intro- 
duction of the bill was the protection of Massachusetts creditors of 
nonresident individuals who engage in business in Massachusetts 
through a resident agent. Our statutes now provide for service of 
process on foreign corporations (G. L. c. 181 §§3, 3a, 8). The pur- 
pose of the bill seems to us a good one. In earlier years doubts arose 
as to the validity of such substituted service on an agent of a non- 
resident individual under the Constitution of the United States the 
14th Amendment of which declares that ‘‘no state shall make or en- 
force any law which shall abridge the privileges or immunities of citi- 
zens of the United States” and Article 4 of the original constitution 
providing in Section 2 that “the citizens of each state shall be entitled 
to all privileges and immunities of citizens in the several states.” 








). 144 
wills 
| pe- 


tute, 
.otor 
nt ; ” 
hap- 


sters 
Ives, 


1337 
vides 


ection 


3 com- 
gainst 
ray be 
at the 
ndants 
2 same 
‘son or 
of such 
of such 
to such 
uested. 
served 
ndant’s 


intro- 
‘ors of 
usetts 
rice of 
e pur- 
; arose 
a non- 
es the 
or en- 
of citi- 
tution 
ntitled 
ates.” 





P.D. 144 REPORT 9 


Under these clauses citizens of each state are entitled to do business 
in each and all the other states and cannot be excluded and the 
doubt which arose was whether reasonable provision for service of 
process on the resident agent of a nonresident citizen violated this 
right of such citizen to do business by discriminating between him 
and residents. The doubt was reflected in an opinion of the Supreme 
Court of the United States in Flexner v. Farson 249, U.S. 289, a case 
arising in Kentucky. In that case, however, the person upon whom 
service had been made as an agent of nonresident partners was not 
the agent at the time of service, his agency having ceased. This fact 
was pointed out by a unanimous court in 1935 in Doherty & Co. v. 
Goodman 294 U. 8. 623 in which a citizen of New York carried on 
business in Iowa through agents. 

Since that opinion, a New York statute has been passed (N.Y. 
Civil Procedure Act, Art. 25 Sec. 229-b, amended L. 1941 ec. 455), 
substantially similar to H. 1337 except that it is longer. Pennsyl- 
vania however, established the practice of substituted service on the 
agents of nonresident individuals as early as 1856 and these statutes 
were sustained in 1934 by the Supreme Court of Pennsylvania in the 
ease of Stoner v. Higginson et al 316 Pa. 481. The two Pennsylvania 
statutes under which service on a resident agent of nonresident 
partners was sustained are quoted in the footnote to the opinion 
(pp. 483-484) as follows: 


“The Act of 1856, P.L. 219, section xl, provides as follows: ‘Where any person 
or persons, not being residents of this Commonwealth, shall engage in business 
in any county within the Commonwealth, and not being in the county at the 
time of the issuing of any writ or process against such person or persons, it shall 
be lawful for the officer charged with the service thereof to serve ‘any writ of 
summons, or any other mesne process, in like manner as summons are served 
upon the agent or clerk of such defendant or defendants at the usual place of 
business or.residence of such agent or clerk, with the same effect as if served 
upon the principal or principals personally: Provided, that, before final judgment 
is entered in any case under this act, actual notice in writing shall be given to 
the party defendant of such action, and the nature thereof; proof of which notice 
shall be made by the production of a copy of such a notice, and the oath or 
affirmation of the plaintiff, or other person, to the service thereof, to the magis- 
trate or court before which such action may be pending.’ 

“The Act of 1858, P.L. 403, section 1, provides as follows: ‘When any person 
or persons, not being residents of the Commonwealth, shall engage in business 
in any county of this Commonwealth, it shall and may be lawful for the officer 
charged with the execution of any writ or process issued out of any of the courts 
of this Commonwealth, to serve the same upon any clerk or agent of such person 
or persons, at the usual place of business or residence of such agent or clerk, with 
like effect as though such writ or process was served personally upon the prin- 
cipal.’ ”” 


For many years the Massachusetts statutes (G. L. c. 223 § § 29- 
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31) have provided that process may be served upon a defendant in 
Massachusetts by reading it to him or by delivering to him a eopy 
or by leaving a copy for him “‘at his last and usual place of abode, 
if he has any within the Commonwealth known to the officer.” “If 
he has none, it shall be left with his tenant, agent or attorney, if he 
has any within the commonwealth known to the officer.” 

House 1337 is simply an application of these provisions to non- 
residents thus placing them on the same basis as residents, so far as 
service on an agent is concerned, but providing additional and fair 
requirements as to additional notice by registered mail. 

In sustaining the Pennsylvania statute, the Pennsylvania court 
described it as a procedural regulation rather than an exercise of the 
police power. They so described the Massachusetts statute allowing 
substituted service on nonresident motor vehicle operators which 
was sustained by the Supreme Court in Hess v. Pawloski. The court 
in Stoner v. Higginson, above cited, concluded as follows: 


“Our Conclusions are: 

“First, that the statutes attacked do not abridge the privileges or immunities 
of citizens of the United States. A citizen of another state has no cause to com- 
plain when Pennsylvania imposes the conditions it has imposed on his doing 
business here, and which are precisely like those imposed on its own citizens. If 
a resident of another part of Pennsylvania maintained an office and agent in 
Allegheny County, he could be sued in that county in actions in personam and 
he would have to respond to the process served on his agent, and defend a suit 
in that county though it might be hundreds of miles from his place of residence. 
A nonresident of Allegheny County who happened to reside, for example, in 
New York State has no more cause to complain of this statute than has a non- 
resident of Allegheny County who may reside in eastern Pennsylvania only a 
short distance from the New York State line. 

“Secondly, that appellant’s claim of denial of due process of law is not well 
founded. In Simon v. Craft, 182 U.S. 427, 236, the Supreme Court of the United 
States, in an opinion by Mr. Justice White, said: “The essential elements of due 
process of law are notice and opportunity to defend. In determining whether 
such rights were denied we are governed by the substance of things and not by 
mere form.’ In Wuchter v. Pizzutti, supra (276 U.S. 13), the Supreme Court of 
the United States, in an opinion by Mr. Chief Justice Taft, after discussing 
several cases involving the question of due service of process, said: ‘These cases 
and others indicate a general trend of authority toward sustaining the validity 
of service of process, if the statutory provisions in themselves indicate that there 
is reasonable probability that if the statutes are complied with, the defendant 
will receive actual notice, and that is the principle that we think should apply 
here.’ 

“Tf, as in Hess v. Pawloski, supra (274 U. S. 352), a service of Massachusetts 
judicial process can be obtained upon a resident of Pennsylvania in an action for 
damages arising from an automobile collision in Massachusetts, between his car 
and another car, by serving an official of Massachusetts, without violating the 
due process of law command of the federal Constitution, we see no reason why & 
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Writ issuing out of the court of Common Pleas of Allegheny County, Pennsyl- 
vania, on a cause of action arising in this Commonwealth cannot be served upon 
residents of New York State by serving their designated agent residing in and 
doing business for them within the jurisdiction of that court. 


As we believe the cases cited have removed the constitutional 
doubts we recommend the passage of House 1337 slightly changed 
as follows: 

DRAFT ACT 

Chapter 223 of the General Laws is hereby amended by inserting after section 
31 the following section: — 

Section 31A. When any natural person or persons not residing in this com- 
monwealth, shall engage in business in this commonwealth, in any action against 
such person or persons arising out of such business, service of process may be 
made by leaving a copy of the writ or other process with the person who at the 
time of service is in charge of any business in which the defendant or defendants 
are engaged within this state and any process so served shall be of the same 
legal force and validity as if served personally on such nonresident person or 
persons; provided, that at least thirty days before the return day a copy of such 
process together with a notice of such service upon the person in charge of such 
business according to the provision of this section shall be forthwith sent to such 
nonresident defendant or defendants by registered mail, return receipt requested. 

An affidavit of compliance herewith and the defendant’s return receipt if 
received by the plaintiff shall be filed in the case on, or before, the return day 
of the process or within such further time as the court may allow. The court in 
which the action is pending may order such continuances as may be necessary 
to afford the defendant reasonable opportunity to defend the action. 


SenaTE 100—Imposinc Civit AND CRIMINAL LIABILITY ON 
PARENTS AND OTHERS IN CHARGE OF MINORS FOR DAMAGE DoNnE 
BY THE MINORS 


This bill referred to the Council by Resolves Chapter 17 provides: 


Section 1. Whoever, being parent, guardian, or person having custody and 
control, of a minor under the age of fifteen years, who orders, authorizes, per- 
mits or suffers such minor to be upon the ways of the commonwealth or upon 
private property not owned or controlled by him or by such minor, without being 
then and there accompanied by an adult, shall be answerable in damages for 
injury caused by negligent or wilful act, or negligent or wilful failure to act, of 
such minor while on such way or private property, as a result of which act or 
failure to act injury is caused to the person or property of another. 

Section 2. Whoever, being parent, guardian, or person having custody and 
control, of a minor under the age of fifteen years, who orders, authorizes, per- 
mits or suffers such minor to be upon the ways of the commonwealth or upon 
private property not owned or controlled by him or by such minor, without being 
then and there accompanied by an adult, shall, if such minor by his negligent or 
wilful act or failure to act causes damage to the property of another, be punished 
by a fine of not Jess than five nor more than ten dollars, or by imprisonment in 
the jail or house of correction for not more than one month. 
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We call attention to the fact that G. L. Chapter 119 already 
provides: 

“863. Parent or Guardian Aiding in Delinquency of Child Penalized: Pro- 
cedure.—Any person who shall be found to have caused, induced, abetted, en- 
couraged or contributed toward the waywardness or delinquency of a child, or 
to have acted in any way tending to cause or induce such waywardness or de- 
linquency, may be punished by a fine of not more than fifty dollars or by im- 
prisonment for not more than six months. The court may release on probation 
under section eighty-seven of chapter two hundred and seventy-six, subject to 
such orders as it may make as to future conduct tending to cause, induce or 
contribute to such waywardness or delinquency, or it may suspend sentence 
under section one of chapter two hundred and seventy-nine, or before trial, with 
the defendant’s consent, it may allow the defendant to enter into a recognizance, 
in such penal sum as the court may fix, conditioned to comply with such terms 
as the court may order for the promotion of the future welfare of the child, and 
the said case may then be placed on file. The provisions for appeal and recogni- 
zance in section fifty-six shall be applicable to cases arising hereunder. The 
Boston Juvenile court shall have jurisdiction, concurrent with the municipal 
court of the city of Boston, of complaints hereunder. (1906, 413, §13; 1916, 243, 
$4: 1982, 95, § 1.)” 

While we appreciate the serious problems arising from juvenile 
mischief, or vandalism, we do not think that the addition of civil 
liability of parents and others, is the way to meet those problems 
and, for reasons which we believe will be apparent on a careful read- 
ing of the bill, and visualizing its practical application, we do not 
recommend its passage. 


SENATE 230 — RELATIVE TO TERMINATION OF TRUSTS CREATED 
BY WILL 
This bill referred by Resolves Chapter 18 provides: 

Any trust, created by will, in existence thirty years or more, may, after hearing 
in the probate court, be terminated if in the discretion of the judge of the pro- 
bate court such termination would be for the best interests of the beneficiaries. 
We do not recommend this bill. In the case of what lawyers call 

a “dry” trust or one the purposes of which have been completed 
and the trustee merely holds the title to the property with no fidu- 
ciary functions, the courts may now terminate the trust. In the 
ease of some other trusts when all parties interested are of age and 
consent, we know of nothing to prevent a court from terminating 
a trust under existing law (see American Law Institute ‘“Restate- 
ment of Trusts” vol. II § 337-340). Such cases do not call for legis- 
lation. The proposed bill to authorize a court to terminate any trust 
after 30 years in its discretion when the purposes of the trust are 
not terminated would, in our opinion, be in violation of the clause 
in the Constitution of the United States which prevents a state. 
from impairing the obligation of contracts (see Cary Library v. 
Bliss, 151 Mass. 364, 25 N. E. 92.) 
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House 1363 — ‘“FurTHER REGULATING THE PROVING OF WILLS” 
(Referred by Resolves Chapter 19) 


In the absence of statute, as pointed out in the note to Section 2 
of Chapter 192 of the General Laws (annotated edition), the general 
rule is that one or more subscribing witnesses to a will must be pro- 
duced, if living and within reach of court process, to prove the will 
before the court. As that was often difficult, expensive and a cause 
of delay and waste of time and money when there was no contest 
of any kind, Section 2 (above referred to) has provided, for many 
years, that 

“Tf it appears to the probate court, by the consent in writing of 
the heirs, or by other satisfactory evidence, that no person interested 
in the estate of a deceased person intends to object to the probate 
of an instrument, purporting to be the will of such deceased, the 
court may grant probate thereof upon the testimony of one only of 
the subscribing witnesses; and the affidavit of such witness, taken 
before the register of probate, may be received as evidence. If the 
probate of such instrument is assented to in writing by the widow 
or husband of the deceased, if any, and by all the heirs at law and 
next of kin, it may be allowed without testimony.”’ 

House Bill 1363 (referred to the council) would amend this section 
as follows: 


Section 2 of chapter 192 of the General Laws, as appearing in the Tercentenary 
Edition, is hereby amended by adding at the end thereof the following: — provided, 
that no wili shall be proved by any such witness or by the affidavit of any such 
witness until after the return day of the petition for the probate thereof and until 
all interested persons have received actual notice of the filing of the same or such 
other notice as the court may order. 


We do not recommend this bill. We believe that it would cause 
much needless delay, inconvenience and confusion and that proof 
of ‘‘actual notice to all interested persons’ would in many eases be 
impossible. 

This proposed addition to Section 2 would affect the first sentence 
of that section, but would not affect the last, sentence (sometimes 
called ‘‘Judge Forbes’ Statute’ because it was added, we understand, 
in 1912 at the suggestion of the late Judge Forbes of the Worcester 
Probate Court). The bill, therefore, would allow probate by consent 
of the widow, husband, heirs and next of kin, “without testimony”’ 
of any kind and without delay, but would delay probate on the 
testimony or affidavit of one witness when there was similar consent 
or “other satisfactory evidence” of no opposition. The bill does not 
define the words “persons interested,’’ but, under the present law, 
any person who is “interested’’ in any sense in opposition to the 
allowance of a will, may enter an appearance in opposition at any 
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time up to 10 a.m. when the court opens, on the return day of the 
notice, and ask to be heard, and, in case of such appearance, the 
practice is for the hearing to be set later. We see no reason for 
changing the practice. The present Section 2, as above quoted, has 
been in effect without change for 35 years since 1912. Both sentences 
in it were adopted to avoid delay and unnecessary expense in the 
light of experience. Few, if any, rules of law will satisfy everyone 
always, but we believe the statute has justified itself in practice. 

As to the provision for “actual notice” to ‘all interested persons,” 
the fact that the word “interested” has more than one meaning in 
connection with the probate of a will which is a proceeding in rem, 
was fully explained, at the request of the legislature, in our 22nd 
report (pp.23-28) where the law, as stated repeatedly in the 
opinions, was quoted. The persons “interested” primarily, as parties 
to a petition for probate, are limited to the surviving husband or 
wife, the heirs and next of kin whose names are called for in the 
probate form. Other persons, such as residuary legatees or devisees 
or beneficiaries under a prior revoked will, may be allowed by the 
court to become parties, but they are in a different category. 


The cases of Bonnemort v. Gill, 167 Mass. 338* and Donnell 
v. Goss, 269 Mass. 214**, 217 where the court said the law was 
“settled” are specifically cited as to probate proceedings in the 
very recent case of Porotto executrix v. Fiduciary Trust Co., 1947, 
Advance sheets 967, at p. 971 (September 19, 1947). 


Recommendation to the Supreme Judicial Court 

We see no occasion for legislation on the subject, but, for reasons 
stated in the 22nd Report, we renew the recommendations, in that 
report (p. 28), to the Supreme Judicial Court for changes in probate 
Rules and in the form of order for the “mailing” of a citation on a 
probate petition to avoid misunderstanding by making them corre- 
spond more clearly to the jurisdictional allegations in the form of 
petition and in the opinions of the court. That court has authority 
to make such changes under G. L. C. 215 §30. 


CHANGE OF NAME — House 1675 
By Resolves Chapter 20, this bill was referred to the Council. 
It reads: 

Section 12 of chapter 210 of the General Laws, as appearing in the Tercentenary 
Edition, is hereby amended by inserting after the word “interests” in line 6 the 
words: — and satisfactory to said court, — so as to read as follows: — Section 12. 
A petition for the change of name of a person may be heard by the probate court 
in the county where the petitioner resides. No change of the name of a person, 
except upon the adoption of a child under this chapter or upon the marriage or 
divorce of a woman, shall be lawful unless made by said court for a sufficient 
reason consistent with public interests and satisfactory to said court. 

* 45 N.E. 768. ** 169 N.E. 150. 
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The bill would restore to the statute the words which were 
dropped in 1920. 

We do not recommend this bill. The law on this subject has been 
discussed and decided in Gilligan Co. v. Casey, 205 Mass. 26, 91 
N. E. 123 Lord v. Cummings, 303 Mass. 457, 22 N.E. 2nd, 26 and, 
most recently, petition of Merolevitz, 320 Mass. 249, 70 N. E. 2nd. 
In this last case the history of the statute and the common law rule 
are stated as follows: 

“The first statute enacted in this Commonwealth allowing a 
change in name by a judicial decree was St. 1851, c. 256 §1. That 
statute provided in substance that no lawful change of name should 
be made unless for sufficient reason consistent with the public in- 
terest and satisfactory to the court, and was re-enacted in substan- 
tially the same form up to and including the Revised Laws. (Gen. 
Sts. (1860) c. 110 $11; Pub. Sts. (1882) c. 148 §12; R. L. (1902) 
ce. 154 §12.) In its present form in the General Laws the provision 
that the proposed change must be satisfactory to the court has been 
omitted, and the sole limitation upon the granting of a petition for 
a change of name is that it must be ‘for sufficient reason consistent 
with public interest.’ 

“Tt is well settled that at common law a person may change his 
name at will, without resort to legal proceedings, by merely adopting 
another name, provided that this is done for an honest purpose. 
(Cases cited.) In jurisdictions where this subject has been regulated 
by statute it has generally been held that such legislation is merely 
in aid of the common law and does not abrogate it. (Cases cited.) 
We assume, in view of the wording of our statute (G. L. Ter. Ed. 
c. 210 §12) that it provides the only method by which one can 
change his name with legal effect. But it does not follow that one 
may not assume or use another name without resort to the statute 
if such use is for honest purpose. In numerous cases decided after 
the passage of the statute it has been recognized that without com- 
pliance with it one may use another name for transacting business, 
making contracts, instituting or defending law suits, and acquiring 
and transferring title of property, where such use is not tainted by 
fraud.”’ 

Such being the law we think the omission of the words “and 
satisfactory to the court”’ were wisely omitted in 1920 when the 
General Laws were enacted. We see no reason for restoring them. 
The common law rule that a man can use any name he wishes in the 
absence of fraud or some unfair use of someone else’s name is a 
reasonable rule. In formal proceedings under the statute we think 
the words “for a sufficient reason consistent with public interests” 
give the court in the exercise of judicial discretion, sufficient author- 
ity to prevent abuse without inviting the merely personnal views 
of the judge by the words “‘satisfactory to said court.” 
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NOTICES TO ATTORNEY GENERAL IN REGARD TO CHARITABLE TRUSTS 
House 653 


By resolves chapter 50, a report was requested on the following 
bill (House 653). 


Section 19 of chapter 217 of the General Laws (Tercentenary Edition) is 
hereby amended by striking out, n the fourth line, the words ‘department of 
public welfare” and inserting in place thereof the words: — attorney general, 
and by adding to said section the following paragraph: — With reference to those 
instruments set forth herein, the register of probate shall annually notify the attorney 
general of the failure to file an annual account by the fiduciary charged with the ad- 
ministration of the estate or fund and to have such account allowed by the court, 
so as to read as follows: — Section 19. Whenever any instrument creating or 
increasing an estate or fund for benevolent, charitable, humane or philanthropic 
purposes is filed for record in a registry of probate, the register shall forthwith 
send to the attorney general a statement setting forth the book and page in the 
registry where the instrument is recorded, with the name, if any, of the estate 
or fund, and further stating by whom said estate or fund has been created o1 
increased, and by whom it is to be administered. 

With reference to those instruments set forth herein the register of probate shall 
annually notify the attorney general of the failure to file an annual account bi the 
fiduciary charged with the administration of the estate or fund and to have such 
account allowed by the court. 


The general subject of the history of the office of Attorney General 
and its relation to charitable trusts, was discussed at some length 
(at the request of the legislature) in the 21st report of the Council 
(pp. 42-52) in connection with the proposals of former Attorney 
General Bushnell. 

The bill now referred to us was introduced by the present Attorney 
General and, in the consideration of it, we have conferred with 
representatives of his department and a representative of the De- 
partment of Public Welfare. The proposed changes in section 19 
are printed above in italics. 

As to the plan to shift reports from the Department of Public 
Welfare to the Attorney General, we think the Department should 
continue to receive the reports as it has been the policy hitherto 
that the Department should be kept informed. Instead of shifting 
the reports we recommend that the reports by the registers of 
probate under section 19 be made both to the department and to 
the Attorney General. 

As to second proposal, that the registers shall also, annually, 
notify the Attorney General of “the failure to file an annual account 
. . . and to have such account allowed by the court,’’ we do not 
recommend it. It would place new burdens on the probate registries 
at public expense, when competent clerical assistants are difficult, 
and at times, impossible to find, even for their present functions. 
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The provision about failure to have an account ‘‘allowed by the 
court” would be unworkable. The bond of a trustee calls for the 
filing of an annual account, but not its allowance at any specified 
time. Accounts are not ordinarily allowed immediately on filing 
and it is a common, convenient and unobjectionable practice not 
to apply annually for the allowance, but to bring up several ac- 
counts together. 

There is another change, not proposed in the bill (H. 650) which 
we suggest as a result of the consideration of the “subject matter.”’ 
G.L. chapter 180 section 12 provides that “if any [charitable] 
corporation . . . fails for two successive years to file [the report 
required to the Department] the Supreme Judicial Court, upon 
application by the department after notice and hearing, may decree 
a dissolution of the corporation.’ If the Department decides on 
such application to the court, the Attorney General would represent 
it, under the present statute (G.L. chapter 12 §3), but the decision 
to report to the Attorney General and request him to proceed seems 
to be in the Department. We recommend that section 12 be amended 
by requiring the Department to report to the Attorney General 
all failures to file reports within two years with the Department’s 
recommendation as to action. We submit a draft act to carry out 
our recommendations as follows: 


DRAFT ACT 
Section 1. 

Section 19 of chapter 217 of the General Laws is hereby amended by in- 
serting after the words “department of public welfare” the words “and the 
Attorney General,’’ so that the same shall read: 

§19. Register to Send Notice of Charitable, Etc., Trusts to Public Welfare De- 
partment and to the Attorney General. — Whenever any instrument creating or 
increasing an estate or fund for benevolent, charitable, humane or philanthropic 
purposes is filed for record in a registry of probate, the register shall forthwith 
send to the department of public welfare and to the Attorney General, a statement 
setting forth the book and page in the registry where the instrument is recorded, 
with the name, if any, of the estate or fund, and further stating by whom said 
estate or fund has been created or increased, and by whom it is to be admin- 
istered. 


Section 2. 

Section 12 of chapter 180 of the General Laws is hereby amended by striking 
out the last sentence thereof and substituting the following sentence. 

“If any corporation subject to this section fails for two successive years to file 
said report, the department shall report the fact to the Attorney General with 
the department’s recommendation as to action and, on information in equity 
by the Attorney General, the Supreme Judicial Court, or the Superior Court, 
after notice and hearing, may decree a dissolution of the corporation.” so that 
the same shall read: 


§12. Reports to Department of Public Welfare. — A charitable corporation in 
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this commonwealth whose personal property is exempt from taxation shall 
annually, on or before November first, make to the department of public wel- 
fare a written report for its last financial year, showing its property, its receipts 
and expenditures, the whole number and the average number of its beneficiaries 
and such other information as the department requires. If any corporation 
subject to this section fails for two successive years to file said report, the de- 
partment shall report the fact to the Attorney General with the department’s recom- 
mendation as to action and, on information in equity by the Attorney General, the 
Supreme Judicial Court, or the Superior Court, after notice and hearing, may 


decree a dissolution of the corporation. 


CONVICTION OF CERTAIN OFFENSES AS AFFECTING THE 
CREDIBILITY OF A WITNESS. SENATE 299 


This bill, the ‘‘subject matter” of which was referred to the 
Council by Resolves chapter 7 would amend G.L. chapter 233 
section 21 by adding at the end the following paragraph. 

“Fourth, The record of his conviction for a violation of any 
statute, ordinance or by law relating to the operation or parking of 
motor vehicles unless such violation was punishable by imprison- 
ment. Such conviction shall not constitute a criminal record.”’ 

This bill would prevent the use, for the purpose of impeaching 
the credibility of a witness, of his conviction of a motor vehicle 
offense punishable only by a fine. 

The statute relating to the use of records of convictions of crimes 
to impeach the credibility of witnesses had its origin in the Practice 
Act of 1852. Prior to that time witnesses were excluded because of 
interest and also were incompetent if they had been convicted of 
an infamous crime. The distinguished commissioners who reported 
the Practice Act to the General Court recommended that these ex- 
clusions be done away with as to witnesses and that evidence of 
interest be admitted to show bias and evidence of conviction of any 
crime be admitted to affect the credibility of the witness. 

The statute (St. 1852, c. 312, s. 60) making witnesses competent 
who had been excluded before, provided, “‘And the conviction of 
any crime may be shown to affect the credibility of the witness.” 
The law remained without change down through the years until 
1913 when, by ec. 81 of that year, the use of a record of a conviction 
of a misdemeanor was limited to five years after conviction unless 
there had been a subsequent conviction within five years prior to 
the time of the witness’ testifying. 

St. 1914, c. 406, went further, by providing: 

“The conviction of a witness of a crime may be shown to affect 
his credibility, but the conviction of a witness of a misdemeanor, 
after the lapse of five years from the date of such conviction, and the 
conviction of a witness of a felony, after the lapse of fifteen years 
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from the date of the expiration of his term of imprisonment therefor, 
shall not be shown to affect his credibility unless there has been a 
subsequent conviction of the witness within the above mentioned 
periods.” 

St. 1919, c. 268, struck out “‘fifteen’’ and substituted “ten,” in 
s. 21, c. 175, R.L. as amended by St. 1914, ec. 406. 

In Commonwealth v. Cohen, 234 Mass. 76,* decided in November, 
1919, the commonwealth had contended that the concluding words 
of the amended statute, “unless there has been a subsequent con- 
viction of the witness within the above mentioned periods,’’ meant 
within a period of five years prior to the time of testifying, in the 
case of a conviction for a misdemeanor. The Supreme Judicial Court 
decided against the contention of the commonwealth and as a result 
the present law was enacted in March, 1920, as an emergency statute. 

The law today is as follows: 

C. 233, s. 21. The conviction of a witness of a crime may be shown 
to affect his credibility, except as follows: 

First, the record of his conviction of a misdemeanor shall not be 
shown for such purpose after five years from the date on which 
sentence on said conviction was imposed, unless he has subsequently 
been convicted of a crime within five years of the time of his testi- 
fying. 

Second, The record of his conviction of a felony upon which a 
fine only was imposed, or a sentence to a reformatory prison, jail, 
or house of correction, shall not be shown for such purpose after ten 
years from the date on which sentence on said conviction was im- 
posed, unless he has subsequently been convicted of a crime within 
ten years of the time of his testifying. 

Third, the record of his conviction of a felony upon which a 
state prison sentence was imposed shall not be shown for such pur- 
pose after ten years from the date of expiration of the minimum 
term of imprisonment imposed by the court, unless he has subse- 
quently been convicted of a crime within ten years of the time of 
his testifying. 

There is merit to the contention that infraction of laws punishable 
only by fine, crimes which are crimes only because made so by 
statute, shows no moral turpitude and records of convictions of 
such crimes should not be used against witnesses. We think, how- 
ever, there is considerable support for the argument that a person 
who is constantly violating such laws and has a long record of such 
convictions has little respect for the law and should not stand on the 
same footing in court as a witness whose record in respect to observ- 
ance of the law is inviolate. 

In an interesting opinion as to the history of the law before the 
statute of 1852, the Supreme Judicial Court said in Commonwealth v. 

*126 N. E. 148 
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Hall (1862) 4 Allen 305, 307: ‘‘There are other offences which affect 
one’s character for veracity less; but there are few, if any, which 
do not aid a jury in forming a just estimate of the character and 
credibility of a witness. But where a record is offered for the obvious 
purpose of wounding the feelings of the witness without cause, it 
will be likely to react upon the party producing it; and there cannot 
be much danger of its introduction in such cases by parties who 
understand their true interests.” 

In a recent important case involving alleged bribery of a public 
servant, a witness for the defendant on a crucial point of proof was 
impeached by a record of his prior conviction of perjury. This 
record was made admissible only through the introduction of a 
record of his conviction of a traffic violation within five years of 
the time of his testifying. The use of such records, unless there has 
been an unusual number of convictions, would react against the 
party using them ordinarily and we believe it seldom occurs that an 
experienced lawyer will use such a record. Its use should not 
seriously embarass a witness. 

To enact the bill referred to us would not allow an intermediate 
record of a minor violation of law to be used to bring in an older 
felony or serious misdemeanor. We think law enforcement officers 
are under enough handicap without imposing this additional one 
upon them. We do not recommend passage of the bill. 


FEEs IN VARIOUS COURTS AND THE PUBLIC Cost oF ADMINISTERING 
JUSTICE 


The Judicial Council in its 2nd Report in 1926 (pp. 47-59) first 
called attention to the business problem of the great and rising cost 
to the public of the administration of justice and called attention to 
the history of entry fees and other fees from 1795 to 1926. 

In 1943 the joint committee on ways and means of the legislature 
under a legislative order filed an extended report containing a study 
of the finances of all the operations of the government and suggesting 
various methods of economy and of possible increase in income. 
This report (H. 1295 of 1943) referred to the report of the Judicial 
Council of 1926 and presented tables showing the increased public 
cost, as of 1941, in various operations of the judicial system. The 
committee also made suggestions for an increase of fees, not in the 
form of recommendations to the legislature, but, simply, for the 
consideration of the judiciary committee. That part of the report 
relating to the judicial system was reprinted in the 19th report of 
the Judicial Council in 1943 (p. 29 and pp. 32-33) for the informa- 
tion of the bench and bar with a request for suggestions as to the 
advisability of a reasonable increase in fees. Following the discus- 
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sion in the 19th Report the recommendations of the Committee on 
ways and means were again discussed in 1944 in the 20th Report of 
the Council pp. 61-62. 

In the reports of the Council above referred to, beginning in 1926 
as a.result of the studies of the late Addison L. Green of Holyoke, 
then chairman of the Council, and Hon. Joseph J. Corbett, a former 
judge of the Land Court and a member of the Council at that time, 
the net cost to the public figured from a business point of view so 
far as it could be ascertained from the scattered accounting of the 
various parts of the system which are financed partly by the Com- 
monwealth and partly by the 14 counties, was upwards of $6,000,000 
annually. Today it is, of course, considerably more in view of the 
rising costs in all directions during the past 20 years. 

A special commission was provided for at the recent legislative 
session to renew the study of the costs of government. It seems an 
appropriate time, therefore, for the Council to submit certain sug- 
gestions bearing on the matter. 

One of the suggestions submitted to the Council by a committee 
of the bar in 1944, in regard to the suggestions of the ways and 
means Committee, was that “It was the duty of the government to 
provide courts just as much as it was the duty of the government to 
provide police, fire and health protection . . . also . . . that the 
exaction of a separate special fee from parties who ask for a jury 
trial was not a sound principle for the administration of justice.” 

After quoting this suggestion in the 20th Report (pp. 61-62) the 
Judicial Council said: 

“That it is the duty of the government (which is all of us) to pro- 
vide courts for those of us who need them, we, of course, agree, but 
we think there is some reasonable difference between this duty to 
provide courts without expense to anyone except the public, and the 
duty to provide police, fire and health protection solely at public 
expense. If there is not such a difference, then all court fees now 
existing should be abolished. That view has never been held any- 
where so far as we are aware except in the Probate Courts in earlier 
years.” 

As the view suggested by the bar committee above quoted may 
be shared by others, some further brief discussion of it may be 
advisable. 

In an article in the Boston University Law Review for April 1931, 
relating to the cost of the business of the Superior Court, there ap- 
peared the following passage: 


“In 1927 the Judicial Council in its report stated that in 1926 the net cost of 
the courts, not including the work of the Industrial Accident Department, was 
over $6,000,000. This figure is sufficiently impressive without seeking to bring 
the cost down to date. If we concern ourselves with the Superior Court alone, 
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confining ourselves solely to its civil business, and laying to one side the large 
sums raised by taxation and invested in court houses and the amounts expended 
annually for their care and upkeep, and take only the direct cost of judges, 
clerks, officers, jurors, masters and auditors, it can be said that this amounted 
in 1929 to over $1,700,000. As against this item the litigants paid into court for 
entry fees $110,000, leaving $1,590,000 as the partial burden of civil litigation 
in this court which was borne by all the people. In the year 1929, 37,032 civil 
actions of all sorts were entered in the Superior Court and it follows that 99.991% 
of our people who had not instituted litigation were called upon either directly 
or indirectly to help finance the .009% of our population who had. . . 

“Judges, lawyers, and jurors know only too well that many cases are entered 
involving alleged disputes which well could be settled by the village barber, 
equipped with his usual knowledge of human nature and endowed with a fair 
sense of justice. As bearing upon this, it may be interesting to know that in 
1929, 30,935 cases in the Superior Court were marked inactive under a rule of 
court which provided in substance ‘that in each year every case or proceeding 
which has remained upon the law, equity or divorce docket for two years pre- 
ceeding, without action shown upon the docket other than placing on the trial 
list, or marking for trial, being set down for trial, or the filing of appearance, or 
the withdrawal of appearance, shall be marked inactive by the clerk,’ and ‘if 
within three years after a case or proceeding has been marked inactive it has not 
been tried or disposed or, it shall, unless the court shall otherwise order, be dis- 
missed and judgment or decree of dismissal entered by the clerk on the day 
next following the expiration of said three years without further notice or order. 
For cause shown the court may dismiss cases at other times.’ 

‘‘When the time first arrived under the rule for dismissal of cases, 14,879 
were dismissed. . . . 

“The layman may well wonder why such a large number of cases are entered 
only to be allowed to languish and eventually be turned out of court because of 
inaction. Perhaps he will ask whether such actions are really cases after all. 
It would be a tremendous task to ascertain the reasons for all of these dismissals 
in 1929, but the bald fact remains that they were turned out of court. If the 
parties plaintiffs in these actions paid the sheriffs for service of the writs and 
the entry fees, this means that nearly $90,000 was spent by them to no avail. 
If we could know what they paid their attorneys and what expense the de- 
fendants were put to, it is safe to say that well over a million dollars was spent 
for litigation, which experienced a timely but natural death. And this makes 
no account of the loss of time which the litigants sustained. . . . 

“From the statistics it appears that something over 80% of the cases dis- 
posed of, not including those dismissed, are settled by the parties without full 
trial. Perhaps, if it cost more to enter cases and also to defend them when 
entered, the parties would not be so quick to resort to the courts in view of this 
percentage. Perhaps, the certain knowledge of added costs would be an effective 
argument for the plaintiff to exhaust all reasonable means to effect a settlement 
before bringing suit and for the defendant, at least, to talk settlement. 
‘‘Whatever the results might be along these lines, the fact remains that the 
commonwealth and counties would be relieved in part of a heavy burden which 
they now bear. Possibly, one reason why these burdens do not seem impressive 
is that they are distributed annually among the commonwealth and the several 
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counties. If, for the purposes of illustration, we had no counties and the entire 
court burden was borne by the commonwealth and, using the figure of $6,000,000, 
the legislature was called upon to appropriate this amount each year, we might 
have a situation which would call for profound debate. But when this vast total 
has to be garnered from a great number of items, contained in many appro- 
priations, its staggering greatness is hardly appreciated. It may seem like 
pulling teeth from 32 persons, but, in reality, it is extracting a full set of 32 from 
one, the people of the entire commonwealth. If we confine ourselves again to the 
civil business of the Superior Court, the figure is reduced to say $1,600,000. 
Before the Great War, this would have been thought to be a sizable sum. In 
any event it is still a lot of money and represents what the people are taxed for 
to enable .009% of the population to go to court.” 


The reference in the foregoing passage to the unbusinesslike and 
complicated distribution of costs between the commonwealth and 
the counties which obscures the constantly rising costs to the tax- 
payers of the administration of justice recalls the earlier discussions 
in the reports of the Judicial Council of the relation between the 
courts and the counties. In the 7th Report of the Council, in 1931, 
reference was made to a suggestion in a report of the budget com- 
missioner of the City of Boston and in a report of the special com- 
mission on county salaries of 1929 “‘that the appropriating authori- 


ties,’ in other words the counties which paid the salaries of the 
district courts, ‘‘should be supreme,” and the Council then pointed 
out that 

“The fact that has been forgotten in all these business arrangements . . . is 


that the judges and the other officers of the court are not county servants, al- 
though they may be paid by the counties by direction of the legislature.’’ 


In other words, all the district and probate courts are state courts 
and a part of the judicial department of the commonwealth under 
the constitution. They are not county courts except in name and 
in the geographical extent of their respective jurisdiction. The 
Council referred to the ‘“‘probability that the growing burden of 
taxation will lead to continuous studies and discussions”’ of the cost 
system as between the counties and the commonwealth and the 
suggestion was made, as one worthy of consideration, whether the 
entire judicial cost should not be paid by the commonwealth “with 
a reassessment of a just part upon the several counties.”’ This sug- 
gestion was again referred to in the 16th Report pp. 58-59. 

While this suggestion is worthy of consideration, we realize that 
so marked a change in the financial arrangements between the 
counties and the commonwealth is unlikely for a long time to come 
and the reason for referring to it again is to emphasize the fact that 
the present arrangements obscure the rising costs to the public and 
make it more difficult to see the whole problem in a sound perspective 
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and to realize the full extent to which the public “pays through the 
nose” to provide the constitutional opportunities for the small 
minority engaged in litigation. 

The provision in the 11th article of the Bill of Rights that “every 
subject of the commonwealth. . . . ought to obtain right and justice 
freely, and without being obliged to purchase it” (a provision taken 
almost verbatim from Magna Carta) means that he should not be 
obliged to buy or bribe judges as he was sometimes expected to do 
under the old practices centuries ago (even after Magna Carta) 
before the judiciary was set apart as an independent branch of 
government. It has never been interpreted as meaning that litigants 
should pay nothing at all toward the cost of administering justice. 
Reasonable and not exorbitant fees like other reasonable regulations 
relative to the assertion of constitutional rights have been generally 
recognized in America as constitutional, advisable and necessary. 
Accordingly, in the frequent discussions of the subject in its earlier 
reports (references to which appear in this discussion) the Council 
has approached the matter from this point of view and the question 
is, as stated in the 20th Report p. 62, “‘what are reasonable fees for 
different methods of remedial procedure of greatly varying costs to 
the public?” 

In the 19th Report (p. 34) the Council said: 


“Statistical tables are not attractive to most of us, but they sometimes help 
greatly in understanding in spite of the time-honored jokes about ‘statisticians.’ 
The statistical tables compiled under the supervision of the Council from the 
annual records of the Superior Court, in 1928 and 1929 in the fourth and fifth 
reports, showed the high public cost of jury trials as compared with verdicts and 
indicated that it might be cheaper for the public if it could pay all the verdicts 
instead of paying for the process of reaching them. The facts shown helped 
materially in the movement which resulted in various successful experiments 
in reducing delay and congestion. In the same way the generally neglected tables 
in the annual reports of the Council, and especially tables 1 and 2, and 6 and 11 
showing annual entries and thousands of cases on the dockets until they are 
finally disposed of without trial, many of them for lack of prosecution, may be 
helpful now in considering the suggestions of the ways and means Committee.” 
A striking sample of what is happening appears in the following 

report by Hon. Charles P. Howard, treasurer of Middlesex County. 


Report or Pusiic Cost or SUPERIOR Court IN MIDDLESEX 
County FoR 1945-1946 
November 5, 1947 
Judicial Council: 

Enclosed herewith is a statement of information covering certain costs of the 
Superior Court of Middlesex County which has been prepared in accordance with 
your request. 

You will note that these figures do not include, by any means, all expenses of 
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the Superior Court. They include nothing for heating, lighting and cleaning the 
court rooms or for the cost of constructing and maintaining the space by plumbing 
and carpentry repairs and painting. A conservative estimate of these expenses 
would be at least $20,000 and more. 

I have also obtained from the Clerk of Courts the entry fees received by the 
County of Middlesex for the Superior Court, which are as follows: 


1945 
Law 3,222 $9,666.00 
Equity 314 942.00 
3,536 $10,608.00 

1946 
Law 4,196 $12,588.00 
Kquity 406 1,218.00 


$13,806.00 


As I remember it the entry fees have not been increased since 1884, during which 
time the price of everything else in the community has increased tremendously. 
The county tax, which represents the difference between county income and 
county expenditures, is as you know levied upon the cities and towns, which in 
turn levy it upon real estate and tangible personal property. Consequently, any 
increase in the entry fees and the proposed jury fees would operate directly to 
relieve the present intolerable burden of taxation upon the owners of homes. 

I hope that the Judicial Council will be able to persuade the General Court to 
assist the home owner by increasing the entry fees in the Superior Court substan- 
tially and by instituting jury fees. 

s/. CHARLES P. Howarp 


EXPENDITURES INCIDENTAL TO SITTINGS OF THE SUPERIOR Court FOR 
Crvit Bustness in MIppLESEX Counry 


Year ended Year ended 
Expended for Dec. 31, 1945 Dec. 31, 1946 





Stenographers 

Juries . 

Court Officers. . 

Constables (serving venises) 
Clergymen (opening court) 
Meals for juries 
Miscellaneous 


Total 
teceipts from entry fees 


Balance of expense to county. 


To these figures there must be added: 


$16,587.25 
92.987 40 
45,054.32 
$29.45 
25.00 
1,304.55 
621.00 

$15 57, 378 2 
10,608.00 


$16,821.19 
105,917.40 
49,755.37 
887.35 
30.00 
1,156.60 
1,578.05 
$176,145.96 
13,806.00 





$146,770.97 


$162,339.96 
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EXPENDITURES INCIDENTAL TO SITTINGS OF THE SUPERIOR CourRT 
FOR CRIMINAL BusiNEss IN MIDDLESEX CouUNTY 


Year ended Year ended 

Expended for Dec. 31, 1945 Dec. 31, 1946 
Probation Office $43,477.74 $45,355.39 

Transportation and commitment of prison- 

ers; capiases, subpoenas, warrants and 
writs... 1,836.24 2,259.74 
Expert testimony and professional services 3,330.16 6,221.25 
Office of District Attorney 12,711.39 12,777.90 
Witnesses. . ; 14,653.00 18,926.20 
Separate Grand Jurors ie a 3,815.90 5,885.70 
Traverse Jurors ...... 40,333.10 36,914.40 
Court Officers... .. 26,137.65 24,255.62 
Constables (serving venires) 442.60 585.70 
Clergymen (opening court). . 10.00 10.00 
Meals for juries. . 1,316.75 997.07 
Extradition 4,816.43 1,828.28 
Stenographers 3,724.14 3,614.04 
Miscellaneous 5,789.37 11,786.50 
Total whe gia — ; $162,394.47 $174,417.79 
Add balance expense of Civil business.. 146,770.97 162,339.96 
$309,105.44 $336,757.75 

Add estimated additional cost of heat, light, 
etc. as above. ........ i eae 20,000.00 20,000.00 





Making approximate total for Superior 
Court in Middlesex.................. $329,105.44 $356,757.75 

In view of all this and of the fact that, except in the Probate 
Courts, entry fees have not been changed since 1888 when the fee of 
$3.00 was established for entries in the Supreme Judicial and in the 
Superior Court, and $1.00 in the District courts, the Council then 
suggested, and the Council now recommends, a $15.00 entry fee in 
the Supreme Judicial Court, whether for original entries or for 
entries of appellate proceedings for the full bench in civil cases, and, 
in the Superior Court, an entry fee of $5.00 instead of $3.00. The 
entry fee in the Land Court was raised to $5.00 by St. 1946 C. 353. 

As to the much discussed question of a jury fee, in view of the 
enormously increased cost to the public of jury trials as compared 
with trials without jury, attention has been called repeatedly to the 
fact that from 1805 to 1836 in Massachusetts, when jurors received 
$1.25 a day, a jury fee of $7.00 was required. It has also been pointed 
out that in more than 20 states jury fees have been established of 
varying amounts running as high as $35.00 in New York and $40.00 
for the first day of trial and more thereafter, in California. The 
Council does not recommend such high fees for Massachusetts, but 
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believes that a jury fee of $15.00 is a reasonable amount to require 
a litigant who claims a jury trial to contribute toward the added 
large cost to the taxpayers which he imposes upon the publie by 
that form of trial. The Council, therefore, recommends the require- 
ment of that amount. 

As to the district courts the tabulation of the increased cost of 
these courts, prepared by the ways and means committee in 1943 
and reprinted in the 19th Report of the Council p. 29, showed that 
in 1941 there was an actual loss of $1,255,099.07. As a result of these 
figures, the ways and means committee suggested an increase in 
the district court entry fees including small claims entries. In com- 
menting on this suggestion, the Council said: 


“We think it would be a mistake to increase that fee for the entry of small 
claims. The small claims procedure provided for on the recommendation of 
the Judicature Commission in 1920 has met a real need of the community as 
shown by the fact that about 45,000 cases involving not more than $50 are 
entered in the district courts, and we believe that the purpose of that procedure 
will be better accomplished in the interest of the public by keeping the entry 
fee at $1.00. As to entry fees in other cases, some increase may be advisable in 
view of the increased costs shown in Exhibit B, but we do not think the fee 
should exceed $3.00 in these courts.” 


The cost of the district courts has continued to increase since 1941 
as a result of increased salaries, etc., and at a hearing before the 
judiciary committee this year, the public deficit was estimated at 
about $2,000,000 for the district courts alone. 

Under these circumstances, the Council recommends that the 
entry fee for small claims cases remain at $1.00, but that the entry 
fee for other cases in the district court be increased to $3.00. 

Turning now to the Probate Court, both the ways and means 
committee, in the report referred to, and the Administrative Com- 
mittee of the Probate courts (following a meeting of the Probate 
judges) recommended an increase in the entry fees for divorce pro- 
ceedings. In the 20th Report, the Council suggested, and the 
Council now recommends, that the entry fee in cases of divorce or 
annulment of marriage be increased from $5.00 to $10.00. 

The Council also suggested, and now recommends, an increase 
from $3.00 to $10.00 for the entry fee on a petition for partition and 
on a petition for change of name. 

Also, in the 20th Report (p. 62), the Council said: 


“As to the suggested graduated fees for petitions for probate or administra- 
tion, and so forth, of $3.00 up to $1,000, $5.00 from $1,000 to $5,000 and $25.00 
for all over $5,000, we are doubtful as to advisability of this graded plan. The 
federal estate taxes and the state inheritance taxes now bear heavily in many 
eases on estates and these state taxes go into the public treasury from estates 
above smaller figures. We think it would be reasonable to raise the entry fee 
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for cases involving more than $1,000 from $3.00 to $5.00. We do not think the 
fee should be increased for estates of less than $1,000.” 


The Council now recommends that the entry fee in the Probate 
Courts for such cases involving more than $1,000 be increased from 
$3.00 to $5.00, but that the fee for estates of less than $1,000 should 
not be increased. 


LAND Court FEEs 

By chapter 353 of the acts of 1946 the legislature established fees 
for a considerable number of steps in various proceedings in the 
Land Court by amending section 38 of chapter 262 of the General 
Laws. 

We recommend changes in four of these items. 

The first item fixes a fee of $5 “for the entry of every original 
petition or writ.’’ In view of the increased variety of proceedings 
of which the Land Court now has jurisdiction, we recommend the 
insertion of the word “suit” after the word “petition” in order to 
avoid any doubt as to the description of the various proceedings all 
of which, in our opinion, should be the subject of the same fee. 

We also recommend the following changes: 


(1) That the fee “for every new plan filed after original regis- 
tration or for making a new plan on request of a registered 
owner” should be raised from $5 to $10; 

(2) That the charge for a copy of a decree of registration, fore- 
closure or redemption, be raised from $1 to $3; 

(3) That the charge “for every petition after the original regis- 
tration”’ be raised from $1 to $3. 


OTHER FEES IN THE SUPERIOR COURT 

The plan adopted by the legislature for the Land Court is worth 
considering for other courts. Hitherto, as already pointed out, the 
only fee charged for any suit begun in the Superior Court, no matter 
how many motions or other steps may be taken involving clerical 
service or the services of a judge in hearing and passing upon the 
matter, has been $3. We have already recommended that this entry 
fee, which has not been changed since 1888, in spite of the increased 
cost of everything, should be raised to $5. This change would relieve 
the public to some extent of the burden of litigation, instituted by a 
very small minority of the public, by the entry of cases involving 
clerical, or other, services which are never tried, but which, as al- 
ready pointed out, are dismissed by thousands under rule of court 
after the lapse of a fixed time for lack of steps to bring the case up 
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for trial, thus clogging the dockets. All the filing and docketing in- 
volves constant clerical service. Additional service on the part of 
the clerks always, and of the judges often, is required when motions 
or other steps in advance of trial are filed. 


FEES FOR THE FILING OF PAPERS AFTER THE ANSWER 

After the filing of an answer in an action at law or suit in equity 
the parties frequently, and almost invariably, file other pleadings and 
papers, and sometimes to a seemingly inordinate extent. Such filing 
and docketing entail much work and considerable expense upon 
the clerk’s office. None of this expense is borne at the present time 
by parties to the suit. We believe it would be more in accord with 
justice to the taxpayer if a fee of $1 were charged for the filing of 
any paper subsequent to the answer, except where such filing is 
required as an answer to some pleading or paper filed by the adverse 
party and we so recommend. 


JURIES OF Srx In Crvit Cases 

A full jury to which each party in a civil case has a constitutional 
right, if he insists upon it, in actions at law consists of twelve men. 
This right can be waived by failing to claim a jury within ten days 
or by failure to remove a suit from the District Court to the Superior 
Court and is so waived in thousands of cases. Even though a whole 
jury is not waived, the parties may waive the right to a full jury and 
go to trial with a jury of less than twelve. This has not been un- 
common. At times, by agreement of parties who desire to have the 
case tried and disposed of, cases have been tried with only two or 
three jurors because the supply of jurors available was exhausted 
and the parties did not wish to wait for others. The cost of jurors 
to the counties is very large. The figures from 1929-1930 were col- 
lected from county treasurers some years ago and printed in the 7th 
report of the Judicial Council, page 16. 

Every juryman in civil cases gets $6 a day and some travel ex- 
pense. (See G.L. c. 262 § 25.) We have received the figures of cost 
from the various county treasurers and submit the following from 
those having the larger volume of litigation. Some of the figures are 
for the calendar years and some for years ending June 30th. 


Cost of Civil Jurors 


1945 or 1946 or 

1928-29 1929-30 1945-6 1946-7 
Bristol... ...... $24,499.20 $31,405.80 $26,138.30 $27,635.10 
Essex.......... 59,988.00 78,918.30 48,978.95 53,600.41 
Hampden...... 35,401.00 37,376.90 33,375.40 36,965.30 
Norfolk........ 23,520.20 27,088.00 20,631.30 28,545.80 
Worcester... ... 47,640.00 60,502.30 48,332.10 50,133.95 
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In May 1935 the practice of having a “jury pool’ from whieh 
jurors for all sessions civil and criminal are drawn, was begun in 
Suffolk where the greatest number of jury cases are tried. Jury- 
pooling saved a great deal of money as shown by the following 
figures before and after May 1935. 


Suffolk County Jurors 
Payments to for Compensation and Travel 


Civil Criminal Total 
1934 $163,702.30 $98,727.20 $262,429.50 
1935. 127,902.30 76,362.90 204,265.20 
1936. 106,097.45 61,776.70 167,874.15 
1937. 100,174.05 69,085.80 169,259.85 
1938. 102,497.60 72,908.50 175,406.10 
1939. 115,648.60 75,857.60 191,506.20 
1940. 135,074.75 68,128.50 203,203.25 
1941. 112,870.65 77,710.00 190,580.65 
1942. 125,319.10 66,831.60 192,314.40 
1943. 119,311.00 57,981.00 177,292.00 
1944. 104,918.85 49,456.15 154,375.00 
1945. 130,395.10 48,043.30 178,438.40 
1946. . per ai atte 147,526.40 63,186.60 210,713.00 


St. 1945 Ch. 236. 
Jurors’ fees increased effective Ist Monday, May 1945. 
Except in captial cases from $5.00 to $6.00 
In capital cases from 6.00 to 8.00 
St. 1945 Ch. 428 effective October 1, 1945. 
2 extra jurors authorized in long trials and capital cases. In 
capital cases it is the custom to have 14 jurors. 
Notwithstanding the increase in 1945 of 20% in the fees of jurors 
in ordinary trials and of 33% in capital trials the payment to jurors 
in 1946 was 19%, $51,716 less than in 1934 the year before jury 
pooling began. 
Of the payments to jurors approximately 8%, is for travel. 


Every additional juryman costs more money at the rate of $6 a 
day. We believe many litigants would be satisfied with a trial be- 
fore a jury of six. In order to try the experiment and find out, we 
think it should be provided that when a jury trial is claimed the 
claim for such a trial shall specify whether it is a claim for a six man 
jury or for a full jury of twelve and that, if the claim is for a jury of 
twelve, the fee for such a claim shall be more than the fee for a jury 
of six. We believe such a provision would result in a substantial 
public saving to the various counties by the use of smaller juries. 
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The extent of such savings can be ascertained only by trying the 
experiment. The whole situation will be optional. The mechanics 
of the plan can be worked out by the court by having a separate 
list of cases for juries of six so that the number of jurymen needed 
might be estimated. It can do no harm to provide for it and we, 
therefore, recommend it. 


Nore: The use of juries of six in other states, especially Connecticut, Colorado, Florida and Virginia, 
is described in extracts from the 5th report of the Rhode Island Judicial Council reprinted in 17 Mass. Law 
Quart., Aug. 1932, pp. 12-14. 


A draft act embodying these various recommendations to relieve 
somewhat the growing burden of costs to the public, now carried for 
the benefit of a small minority of the people, is submitted as follows: 


DRAFT ACT 
(As to Fees in the Supreme Judicial and Superior Courts) 
Section 1. 

Section 4 of Chapter 262 of the General Laws as most recently amended by 
Section 2 of Chapter 345 of the acts of 1939 is hereby further amended by striking 
out the fifth clause thereof and substituting therefor the following 

“For the entry of an action or suit or other civil proceeding, or record and 

transmission of papers, in the Supreme Judicial Court, whether for the con- 

sideration of a single justice or of the full court, fifteen dollars; 

“For such entry in the Superior Court, or for filing a petition to the county 

commissioners five dollars; 

“For entry in the Superior Court of a libel for divorce or for affirming or 

annulling a marriage ten dollars; 

“For filing a claim for jury trial, or a motion to frame issues in the Superior 

Court for jury trial, or for the entry in the Superior Court of such issues framed 

by the Land Court, or by a Probate Court, and transmitted to the Superior 

Court for trial, fifteen dollars, but, if a claim is made, or a motion is made, or 

issues thus transmitted, for a trial by a jury of six, instead of a full jury of 

twelve, five dollars; for the issuance of a restraining order or injunction, 
fie dollars, and of an original sub-poena, three dollars. 

“For the filing of any paper in the Superior Court subsequent to the ansewr 

when such paper is not required to be filed as the result of some pleading or 

paper filed by an adverse party, one dollar; 

“Each of which fees shall be paid by the party entering and filing the same.” 

“And by striking out the 6th clause thereof which now reads ‘for the entry 

record and transmission of papers of each question or cause in the Supreme 

Judicial Court for the Commonwealth, three dollars’.”’ 


(As to Fees in the Probate Courts) 
Section 2. 

Section 40 of said Chapter 262 as amended by Section 1 of Chapter 324 of the 
acts of 1934 is hereby further amended by striking out the word “five” in the 
second paragraph specifying the fee for the entry in the Probate Court, of a libel 
for divorce or for affirming or annulling a marriage, and substituting the word 
“ten.” 

And by striking out the third paragraph thereof and substituting the following 

“For the entry of a petition for the probate of a will, for administration on the 
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estate of a person deceased intestate, of a petition for administration of goods 
already administered, with the will annexed or otherwise, five dollars, but, if 
the petitioner certifies that the estate is less than one thousand dollars, three 
dollars. 

“For the entry of a petition for partition or for change of name ten dollars. 
“For the entry of a petition under Section thirty-five or thirty-six of Chapter 
two hundred and nine by a husband or wife for authority to convey land as if 
sole, or of a petition for leave to carry on the business of the deceased, and for 
filing a representation of insolvency three dollars. 

“For the entry of a petition for the appointment of a special administrator, 
trustee, receiver of the estate of an absentee, five dollars, and for a guardian 
or conservator except when the petitioner certifies that the wards estate does 
exceed one hundred dollars, three dollars. 

“For the entry of a petition for the sale of real or personal estate including 


sales of real estate subject to vested or contingent remainder and petitions Se 
for sale of real estate or removal of personal estate by foreign fiduciaries, five 
dollars. 


“For the entry of a petition or application for allowance of each account, of a 
petition for determination of value, of a petition for leave, to lease real estate, 
or of a petition for leave to mortgage real estate, three dollars. 

“For entry of a petition for specific performance, of a petition for leave to 
compromise, of a petition in equity except such as relates to separate support 
divorce, adoption, or the custody or support of minors, of a petition for release 
of dower or curtesy, of a petition for letters to a foreign guardian, of a petition 
for leave to pay debts, except when the petitioner or accountant certifies 
that the estate does not exceed one thousand dollars in value, five dollars. 
“For entry of a general petition, three dollars, and for amendment of record, 
except such as relates to divorce, separate support, adoption, or custody or 
support of minors, one dollar. 

“For the entry of petitions for the removal of a fiduciary for discharge of 
surety, for new bond, for care of burial lot, for erection of a monument and 


for new inventory, one dollar each.” leg 

fo) 

(As to fees in the District Courts) ce 

Section 3. it) 


Section 2 of said Chapter 262, as amended by Section 1 of Chapter 345 of the Cl 
acts of 1939, is hereby further amended by striking out the first sentence of the se] 
third paragraph and substituting the following sentence. 12 

“For the entry of an action, other than a small claims action under the rules me 

of court in accordance with Sections 21 to 25 of Chapter 218, three dollars. 

“For the entry of a petition complaint or commencement of supplementary 


proceedings under Chapter 224, one dollar. V 
“For the filing of any paper subsequent to the answer when such paper is t 
not required to be filed as a result of some pleading or paper filed by an ad- r 
verse party, one dollar.” Th 

13! 


(As to Fees in the Land Court) 
Section 4. 
Section 39 of said chapter (as amended by section 2 of chapter 353 of the acts Oth 
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of 1946) is hereby amended by inserting after the word ‘Petition’ in the first 
clause, the word “Suit.” 

And by substituting the word “ten” for the word “five” at the end of the 
first sentence of the second clause. 

And by substituting the word “three” for the word “one” at the end of the 
tenth clause. 

And by substituting the word “three” for the word “one” at the end of the 
twenty-third clause. 

And by inserting at the end of said section as amended the following ‘For 
the filing of any paper subsequent to the answer in any proceeding, for the filing 
of which a fee is not otherwise provided, when such paper is not required to be 
filed as a result of some pleading or paper filed by an adverse party, one dollar. 


(As to Claim for a Jury of Six and as to Jury Lists) 
Section 6. 
Section 60 of Chapter 231 of the General Laws is hereby amended by substitut- 
ing there for the following. 
“Section 60. Separate lists of cases to be tried by jury, and by a jury of siz, 
shall be kept in the Superior Court and no action shall be entered thereon, 
except as otherwise expressly provided, unless a party, before issue joined, or 
within ten days after the time allowed for filing the answer or plea, or within 
ten days after the answer or plea, has, by consent of the plaintiff or permission 
of the court, been filed, or within such time after the parties are at issue as the 
court may by general or special order direct, files a notice that he desires a jury 
trial, or a trial by a jury of siz; but in a case in which damages are demanded, 
the court may of its own motion refer the assessment thereof to a jury.” 


JURY COMMISSIONERS 


After the disclosures of jury-fixing some fifteen years ago the 
legislature, following a special message of Governor Ely, provided 
for a special “Crime Commission” to study the practice and pro- 
cedure followed in the administration of the criminal at law. That 
commission consisting of Frank L. Simpson, Daniel J. Lyne and 
Charles H. Cole, studied, among other matters, the methods of 
selecting jurors and its results, and, in its report (Senate Document 
125 of 1934, 19 M.L.Q. No. 2, Jan. 1934) after describing the present 
methods of selecting jurors, said, 


“The principal objection to this selective process is its political character. The 
work which a juror has to perform is clearly not political but judicial. The selec- 
tion of jurors should, therefore, be under the supervision of the judiciary, and we 
recommend that it be placed there forthwith.” 


They then proposed a jury commissioner for each county (see pp. 
138-142). 

At the same time the Judicial Council discussed the subject in its 
%h report (pp. 9-10) and also recommended a jury commissioner 
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or commissioners, but not for each county. They concluded as 
follows: 


“While this report was being printed the Special Commission on ‘crime’ issued 
their report showing that they had arrived at a similar conclusion as a result of 
their independent investigation, and recommending a jury commissioner for 
each county. 

“The suggestion of a jury commissioner seems to us more adapted to densely 
populated districts than rural communities where people still know each other, 
and it might be well to try it first in some part of the metropolitan area. It is 
not a new proposal. It is in operation in Rhode Island and elsewhere.” 


Meanwhile a special committee of the Boston Bar Association 
was appointed to study the whole jury system, during the year 1934. 
That committee made a detailed report which was printed in the 
Bar Bulletin (Supplement January 1935). It contained not only an 
account of the existing system, but a study of the Ohio system in 
operation in Cleveland, and recommended a jury commissioner for 
the commonwealth. Referring to the recommendation of the Judi- 
cial Council above quoted, they said, 


“Massachusetts is not a very large state and on the whole it is homogeneous. 
We believe that the advantages of a commissioner are so clear that the change 
should be state-wide. In this we agree with the Special Crime Commission which 
recommended that the plan be state-wide. The Crime Commission also recom- 
mended that there be a commissioner for each county. We disagree with this. 
In most counties of the state the work of making up the jury lists would probably 
occupy only part of a person’s time. This we think would be a serious disadvant- 
age. One of the defects of the present system is that the selecting bodies give 
only a small part of their time to the selection of jurors. We feel clear that this 
should be a full time job. The experience in Cleveland confirms our belief.”’ 


The Ohio or “Cleveland” System 


For the past fifteen years or so the Ohio “jury code’’ has provided 
for jury commissioners appointed by the courts in different dis- 
tricts to examine and select the lists of jurors and grand jurors who 
are to serve in those courts. Two commissioners ‘neither of whom 
shall be an attorney at law or more than one of whom shall be of the 
same political party” are appointed, for instance, by a majority of 
the judges of the Court of Common Pleas for Cuyahoga County in 
which the city of Cleveland is situated. They are appointed for no 
fixed term and are removable by the majority of the judges “for 
good cause shown.’”’ The method of appointment and the duties of 
the commissioners are set forth in the Ohio statutes ss. 11419-2 to 
11419-28. Deputy commissioners and such clerks and messengers 
“as shall be necessary” are appointed by the commissioners with 
the consent of the majority of the judges and the judges fix the 
compensation of the commissioners, deputy commissioners, mes- 
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sengers and clerks. A suitable office, stationery, etc. is provided for 
the commissioners and the whole matter of selecting jurors for the 
jury lists is in their hands subject to orders of the court. They are 
given the authority to summon prospective jurors and others for 
examination under oath in considering the qualifications and 
eligibility of persons from the voting lists. 

When the list is prepared notice of the time of drawing is pub- 
lished in at least two newspapers of general circulation and the 
drawing takes place in public (generally in the court house) in the 
presence of the clerk of court, the sheriff, and at least one judge of 
the court. The list of jurors thus drawn to the number needed at 
the particular term (or we would say sitting) of the court is signed 
by the clerk. This is not what is called a “‘special’’ or “blue ribbon”’ 
jury selection — it is simply a more careful examination and selec- 
tion of all persons eligible for jury duty by impartial commissioners 
under the direct supervision of the court. This assists the courts 
which do not have time for such thorough examination. Each jury 
commissioner, before entering upon his duties, is required to take 
the following oath which is signed and filed with the clerk of the 
court. 


“T do solemnly swear (or affirm) that I will honestly and faithfully discharge 
the duties of a commissioner of jurors without fear or favor: and that I will con- 
sent to the selection of no person as juror whom I have been solicited to name as 
juror or whom I believe to be unfit for that position, or likely to render a partial 
verdict in any cause in which he may be called as juror; and that I will report 
to the court the names of any and all persons who, in any manner, seek by re- 
quest, hint or suggestion to influence me in the selection of jurors; and this I do 
as I shall answer to God” (or, “and this I do under the pains and penalties of 
perjury”). 


This practice, in operation for about 15 years, has eliminated the 
political aspect of jury selection and sifted the unqualified and unfit 
persons from the jury lists. 

A member of the Judicial Council, formerly a judge of long ex- 
perience on our Superior Court, was present in Cleveland some 
years ago and watched the operation of the Ohio practice. 

In the light of such successful practice the committee of Federal 
judges, of which Judge Knox of New York is chairman, appointed 
by the National Conference of Senior Circuit judges, has recom- 
mended an act of Congress, with the approval of the Conference, to 
provide for jury commissioners in the Federal courts. The bill, thus 
prepared, is now pending before Congress and has been examined 
by the Council in the preparation of this report. An article by Judge 
Knox, explaining the need of better methods of selecting jurors, 
appeared in the Journal of the American Judicature Society for 
June, 1947, and also in the New York University Law Quarterly 
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Review for July, 1947. The bill to provide jury commissioners for 
the Federal courts was supported by the House of Delegates of the 
American Bar Association in September, after a report by a com- 
mittee which had been printed in the advance program and mailed 
to all the 40,000 members of that association in advance of its annual 
meeting in Cleveland. 

We believe the time has come to try to reduce to a minimum the 
political possibilities in the selection of jurors referred to by the 
“Crime Commission” as quoted above and, to that end, to try the 
experiment of jury commissioners in a limited area. 

The Council is still of the opinion, expressed by its former mem- 
bers in 1933 in the 9th report, that it will be wiser to try the ex- 
periment “in some part of the Metropolitan area rather than on a 
state-wide basis.”” State-wide experiments with new practices are 
apt to arouse multiplied and varied objections in different parts of 
the commonwealth and they have generally failed of passage, we 
believe, partly because of apprehensions and partly because of 
compromised provisions which have not been convincing as to their 
soundness. If we try the experiment locally we can learn from ex- 
perience whether or not it may be wisely adapted to other parts of 
the commonwealth. 

We, therefore, recommend that jury commissioners be provided 
for a limited district comprising Middlesex, Norfolk and Suffolk 
counties, all contiguous and having constant need of jurors. To 
that end we have revised the draft act submitted by the “Crime 
Commission.”’ We have inserted the substance of some parts of the 
Ohio system and submit the following: 


DRAFT ACT 
Jury COMMISSIONERS FOR THE COUNTIES OF MIDDLESEX, NORFOLK AND SUFFOLK 


Section 1. The General Laws are hereby amended by inserting after Chapter 
234 the following new chapter. 


Chapter 234A 

Section 1. A majority of the justices of the Superior Court shall appoint two 
jury commissioners for a district composed of the counties of Middlesex, Norfolk 
and Suffolk, one for the term of 5 years and one for a term of 3 years, and there- 
after on the expiration of each term for the term of 5 years at such annual salary 
not exceeding to be paid by the commonwealth as the majority of the 
justices may determine. The jury commiss:oners shall appoint such assistants 
upon such terms and conditions as the majority of the justices may in writing 
approve. The appointments of commissioners shall be made in writing and shall 
be filed in the offices of the clerk of courts for the counties of Middlesex and 
Norfolk and of the clerks of the superior court both for civil and criminal business 
in the county of Suffolk. A majority of the justices may at any time for good 
cause shown remove any commissioner or any assistant and any vacancy created 
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by such removal may be filled as above provided. All appointments of assistants 
shall be made on the basis of ascertained merit and fitness alone, in accordance 
with rules prescribed by the majority of the justices. The commissioners and 
their assistants shall receive from the commonwealth such travelling expenses 
as are necessarily incurred in the performance of their duties upon certificate of 
the chief justice. Each of the counties in said district for which the commis- 
sioners are appointed shall furnish them with a suitable office in the courthouse 
of the principal shire town in the county together with the necessary equipment 
and supplies. No jury commissioner or assistant shall, during his term of office 


or of service, participate as counsel in the trial of any case before a jury in any 
of said counties. 


Section 2. Before entering upon the duties of their office each of the commis- 
sioners shall take and subscribe the following oath of office and file the same with 
the clerks of court above specified in Section 1. 

“T do solemnly swear (or affirm) that I will honestly and faithfully discharge 
the duties of a commissioner of jurors without fear or favor: and that I will 
consent to the selection of no person as juror whom I have been solicited to 
name as juror or whom I believe to be unfit for that position, or likely to render 
a partial verdict in any cause in which he may be called as juror; and that I will 
report to the court the names of any and all persons who, in any manner, seek 
by request, hint or suggestion to influence me in the selection of jurors.”’ 


Section 3. The board of election commissioners in cities having such boards, 
the board of registrars of voters in other cities and the board of selectmen in 
towns in said counties shall annually before July 1, and biennially thereafter 
unless otherwise ordered by a majority of the justices of the Superior Court make 
and file with the jury commissioners a certified list containing the names and 
addresses of all the voters shown upon their records for the last preceding state 
election. 


Section 4. The jury commissioners shall annually, before July first, prepare a 
list of such inhabitants of every city and town in each of said counties who are 
qualified as provided in section one of chapter 234, and who are of good moral 
character, of sound judgment, and free from all legal exceptions, not exempt 
from jury service under section one or two of chapter 234, as they think quali- 
fied to serve as jurors. They shall not place the name of any person on said list 
unless such person is determined to be qualified as aforesaid upon the knowledge 
of said commissioners or upon the receipt, by them, of reliable information in- 
dicating that said person is so qualified. The commissioners may summon per- 
sons to appear before them for examination as to their qualifications for jury 
service, and may compel their attendance before them and the giving of testi- 
mony in the same manner and to the same extent as may magistrates authorized 
to administer oaths to any witnesses for the purpose of making such examinations. 
The jury commissioners may further investigate by inquiries at such person’s 
place of residence and of business or employment, or by other means, his repu- 
tation, character and fitness for such service. They may also summon to appear 
before them any person who shall under oath answer all questions and give such 
information relating to the character or fitness for jury service of any person; 
such information shall be confidential. 

Such lists, so prepared by the commissioners shall include not less than one 
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juror for every hundred inhabitants, in each city or town in each of said counties 
nor more than one for every sixty, according to the latest census, state or national. 
In no event shall a person’s name appear on the jury lists for more than three 
successive years or on more than two such lists in any six-year period, nor shall 
such lists contain the name of any person who has been convicted of any felony. ] 

In the preparation of the said lists, the election commissioners, the registrars 
of voters in cities, and the board of selectmen in towns, and the chief of police 


or the police commissioner or the official having charge of the police, in each ; 
city or town shall upon request of said commissioners furnish them all such 
assistance as the commissioners deem proper to enable them to perform their 
duties. Any election commissioner, registrar of voters, selectman or police official v 
who neglects or refuses to furnish such assistance shall be liable to a fine of not € 
more than five hundred dollars. The Board of Probation shall also furnish the f 
commissioners with records and information on request of the commissioners. U 
Section 5. A copy of jury lists containing the address and occupation of each r 
juror shall annually, before August first, be furnished to the clerks of the r 
Superior Court in each of said counties, to be kept by said clerks for the use of 
said court. A similar copy shall be kept for public inspection at the office of the a 
jury commissioners. I 
Section 6. The jury commissioners may, from time to time, revise said lists E 
by striking from them the names of persons found by them to be ineligible for t 
jury service. If a jury list prepared as provided in this chapter includes less than C 
one juror for every one hundred inhabitants of a city, the jury commissioners 0 


shall prepare a further list and like proceedings shall be had as in the case of the 
original list, until the required number of jurors is obtained. 


Section 7. The venires shall be delivered to the jury commissioners who shall 
forthwith proceed to the drawing of jurors as hereinafter provided. 


Section 8. For the purpose of drawing jurors the jury commissioners shall 
provide a separate box for each city and town in said counties and the name of 
the city or town for which a box is used shall be legibly marked-on said box. ’ 
The name of each individual remaining on the jury commissioners’ list shall be 





on a separate piece of paper, which shall be placed in the box marked with the ¥ 
name of the city or town of the individual. Upon receipt of venires by the jury 
commissioners, they shall seasonably notify the chief justice of the Superior yl 
Court of the time or times of a public meeting or meetings in their office for the (\ 
purpose of drawing jurors, and the said chief justice or one of the justices of the 

Superior Court designated by him shall take part in the drawing of said jurors. 0 
The jury commissioners at said meeting shall in the presence of the chief justice g 
or justice designated, mix together the slips containing the names in said boxes d 
and, without seeing the names written on said slips, draw from each box by lot a 
the number of names required. They shall read each name aloud when drawn, ‘ 
pass the slip of paper on which it appears to the said chief justice or justice 

attending, and shall then cause it to be written in the order in which it was . 


drawn upon a list provided for that purpose. At the bottom of each list the jury 
commissioners shall certify that the drawing was in accordance with law. All 
lists shall be filed in the office of the jury commissioners. A copy of such certified fc 
lists, together with the address and occupation of each juror drawn for each of 
said counties, shall be furnished to the clerk of the Superior Court in such county. 
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Section 9. Except as provided in th’s chapter the provisions of chapter 234 
shall apply to the counties of Middlesex, Norfolk and Suffolk. 


More UNIFORMITY IN STATUTES OF LIMITATION ON ACTIONS OF ToRT 

There is considerable variety in the periods as specified by statute 
within which suits must be brought. In actions of contract, the usual 
period is 6 years “after the cause of action accrues (G.L. ¢. 260 §2) 
but in the case of special contracts such as contracts under seal and 
witnessed notes if the action is brought by the original payee or his 
executor or administrator, the period is 20 years. These limitations 
for actions of contract have been in effect so long and are so widely 
understood that they have entered into the business and mortgage 
relations of the community and to change them would probably do 
more harm than good. 

In regard to actions of tort, we think different considerations 
apply, and the variations in time for different torts are much more 
numerous. The usual period is 6 years for such actions as those for 
personal injuries and damage to property and for actions of replevin 
to recover property (see G.L. c. 260 §2) but there are also a number 
of other actions of tort for which the period of limitation is 2 years 
or 4 years or 1 year. 

The following list illustrates this. 


Two Years 

1. Assault and Battery. c. 260s. 4. 

2. False imprisonment. c. 260 s. 4. 

3. Slander. c. 260s. 4. 

4. Conversion by public officers. Actions against sheriffs, deputy 
sheriffs, constables, or assignees in insolvency for taking or con- 
verting of personal property. c. 260 s. 4. 

5. Tort Actions Against Municipalities. Tort actions for in- 
juries to persons against counties, cities and towns. c. 260 s. 4 
(c. 84s. 18) re notice in certain cases. 

6. Actions against medical practitioners, ete. Actions of contract 
or tort for malpractice, error or mistake against physicians, sur- 
geons, dentists, optometrists, hospitals and sanitaria, and _hair- 
dressers. c. 260 s. 4 (but see St. 1934 c. 291 s. 4 and St. 1937 ¢. 385 
ss. 9 and 11). 

7. Death Actions — General. Actions for death in general. c. 229 

s. 5; St. 1937 c. 406 s. 3 (but see New Death Statute c. 506, Acts 
of 1947). 

8. Sale of Liquor to Minors. Actions of tort to recover penalty 
for selling liquor to minors c. 138 s. 52. 





Four Years 
1. Sheriffs. Actions against sheriffs for the misconduct or negli- 
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gence of their deputies. c. 260 s. 3 (see also item 4 under ‘Two 
Years’’). 
Six Years 

1. Actions of Tort. Except as otherwise provided. c. 260 s. 2. 

2. Actions of Replevin. Except as otherwise provided. c. 260 s. 2. 

In our opinion, the period for actions of tort in general should be 
fixed more reasonably at 2 years instead of 6. The evidence in re- 
gard to what happened in connection with injuries to person or 
property is apt to be much more varied and difficult to secure than 
in actions of contract. Casual observers who happen to be present 
at the time of an accident are scattered. They are constantly moving 
from place to place or leaving the state and their memories of what 
happened after a lapse of years becomes more and more uncertain, 
as may be readily understood if one tests one’s own memory for a 
period of six years. We believe that a 2 year period would be fairer 
and would provide ample time in which to collect the evidence to 
ascertain the extent of the injuries, provide ample time for nego- 
tiations for settlement before suit is brought, would materially re- 
duce the chances of loss of the evidence by the death of witnesses or 
their disappearance as well as reducing materially the uncertainty 
of their memories and would reduce to a more reasonable period 
the uncertainty as to liability of persons who are charged with 
causing the damage. The rapidity of modern life and the infinite 
variety of distractions incident to it emphasize all this and lead us 
to believe that a shorter period of 2 years which already applies to 
the list of tort actions above specified would be more in the interest 
of justice than the present longer period of 6 years. 

We therefore recommend the following: 


DRAFT ACT 
Chapter 260, section 2 of General Laws is hereby amended by inserting the 
words “other than those to recover for personal injuries” after the words “actions 
of contract” in the paragraph entitled ‘‘first,” and by striking out the paragraphs 
entitled “second” and “third” respectively, and by inserting after section 2, a 
new section entitled “Section 2A,” so that said sections will read as follows: 


Section 2. Limrration oF Stix YEARS 

Actions of contract, other than those to recover for personal injuries, founded 
upon contracts or liabilities, express or implied, except actions limited by the 
preceding section or actions upon judgments or decrees of courts of record of 
the United States or of this or any other state of the United States, shall, except 
as otherwise provided, be commenced only within six years next after the cause 
of action accrues. 

Section 2A. Limitation oF Two YEARS 

Excepting as otherwise provided, actions of tort, actions of contract to recover 
for personal injuries, and actions of replevin, shall be commenced only within 
two years next after the cause of action accrues. 
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REPORT 


DISQUALIFICATION OF JUDGES 

It is not uncommon for judges to disqualify themselves for the 
hearing of a case on the ground that one of the parties is an insur- 
ance company in which the judge has a policy of life insurance or 
some other form of insurance or that he or his wife owns some 
shares of stock, in a large corporation which has thousands or even 
millions of stockholders, the theory of the disqualification being 
that the judge having a relatively small interest might be considered 
as biased. In such cases, the disqualification is theoretical rather 
than real because of the neglibly small interest in the concern. Or- 
dinarily the parties, we believe, would much prefer that the judge 
should hear the case as they have confidence that our judges would 
not in fact be biased in the slightest degree in the decision of the 
case by any such negligible indirect interest. It sometimes happens 
that the practice of such self-disqualification reduces the quorum 
of the full bench of the Supreme Judicial Court from the usual num- 
ber of 5 to 4 and occasionally even reduces it below the number of 4 
which is the majority of the court, and makes it necessary to inter- 
rupt the other work of the court by calling in a judge doing that 
other work or deprives parties of the judgment of a member of the 
court in whom they have full confidence and whose judgment they 
would like to have in the decision of the case. In a recent case we 
are informed that two of the five judges then sitting at‘a full court 
session disqualified themselves because they had life insurance pol- 
icies in the mutual life insurance company which was a defendant 
although counsel for both parties wished them to sit and hear the 
case. 

Of course, if a judge had a really substantial interest on one side 
or the other of a case he naturally would not consider that he ought 
to sit in judgment, but in these days of large concerns where the 
possible interests involved as a result of holding an insurance policy 
or a few shares of stock in a nation-wide business corporation are 
mathematically negligible, we do not think that the parties should 
be deprived of the opportunity to have their cases heard by the 
sitting judges for any such conscientious but theoretical disquali- 
fication. 

We therefore recommend the following draft act. 

DRAFT ACT 

Section 10 of chapter 220 of the General Laws is amended by adding at the end 
thereof the following sentence. ‘‘No judge or justice of any court shall be dis- 
qualified from acting in any suit or proceeding by reason of the fact that one of 
the parties is a corporation in which he is a stockholder, provided that the stock 
of such corporation is listed on a stock exchange; nor shall he be disqualified from 
acting by reason of the fact that one of the parties is a savings bank or coopera- 
tive bank in which he is a depositor, insurance policyholder or shareholder; or 
is an insurance company, or is insured by an insurance company, of which he is a 
policyholder. : 
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Section 10. No person shall be disqualified from acting as a judge, magistrate, 
appraiser or officer of any kind in a suit or proceeding in which a town is interested 
by reason of his interest as an inhabitant thereof. No juror shall be disqualified 
by reason of being an inhabitant of Boston. No judge or justice of any court 
shall be disqualified from acting in any suit or proceeding by reason of the fact 
that one of the parties is a corporation in which he is a stockholder, provided that 
the stock of such corporation is listed on a stock exchange; nor shall he be dis- 
qualified from acting by reason of the fact that one of the parties is a savings 
bank or cooperative bank in which he is a depositor, insurance policyholder or 
shareholder; or is an insurance company, or is insured by an insurance company 
in which he is a policyholder. 

SUSPENSION OF DECREES IN Equity 

Section 22 of chapter 214 of the General Laws now provides that 

“After an appeal has been taken from a decree of the Superior 
Court, the full court may, by an order, on terms or otherwise, sus- 
pend the execution or operation of the decree appealed from, pend- 
ing the appeal, and may modify or annul any order made for the 
protection of the right of the party, pending the appeal; but, until 
such order has been modified or annulled, the justice of the Superior 
Court, by whom the order or decree appealed from was made, or any 
other justice of said court, may make any proper interlocutory 
orders pending such appeal. . . .” 

This frequently happens. We see no reason for requiring such 
special sessions of the full bench of the busy judges of the supreme 
judicial court to hear and decide such questions pending an appeal. 
The full bench is not in continuous session and, even when it is in 
session, it is occupied with its regular docket. We believe that when 
such a question arises, it should be heard and decided by a single 
justice of the Supreme Judicial Court. 

For this reason, we recommend that section 22 above quoted 
be amended by striking out the word ‘full’ and substituting the 
words “Supreme Judicial” so that the opening lines of the section 
shall read “‘After an appeal has been taken from a decree of the 
Superior Court, the Supreme Judicial Court may,” ete. 

If this change is made a single justice of the Supreme Judicial 
Court under sections 17 and 20 of chapter 211 of the General Laws 
can hear such questions, as those sections provide that a single 
justice “shall have all the powers not expressly reserved to the full 
court.”’ 

SUGGESTION TO THE SUPREME JUDICL.L CoURT FOR AMENDMENT OF 
THE PROBATE Form oF Divorce LIBEL 

In the case of Pastoret v. Pastoret 6 Mass. 276 more than a century 
ago the Supreme Judicial Court decided that evidence of adultery 
of the libellant seeking the divorce could not be admitted unless the 
libellee pleaded the fact in order that the opposite party might have 
notice of the charge and prepare to answer it —in other words 
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that the burden is on the libellee to prove such an allegation to 
prevent the divorce. Another reason for this requirement that such 
a defense must be pleaded affirmatively is.that if there has been 
condonation, which is a legal word meaning forgiveness, the charge 
would be no defense for, as the court stated in Cummings v. Cum- 
mings, 135 Mass. 386, ‘“‘Condonation restores equality before the 
law.”’ 


The law on the subject of divorce appears to be as follows. 


In one of the latest cases, Reddington v. Reddington, 317 Mass. 
760; 59 N. E. (2nd) 775; 159 A. L. R. 1448 (1945) the court stated 


‘“.. . The law appears to treat all seven cases [of divorce recognized in G. L., 
C. 208, 5. 1 and 2] as of equal gravity. A libellant guilty of any one of them, 
not condoned, is barred from obtaining a divorce for the same cause or any other.’’ 


But, as stated in Cummings v. Cummings, 135 Mass. 386, (1883) 
“condonation restores equality before the law.” 


The court, in Reddington v. Reddington, further stated that 


“No conduct of a libellant who proves a cause for divorce will bar a decree, 
under the doctrine of recrimination, unless it amounts to a statutory cause for 
divorce. . . . In the absence of some defence recognized by law, a libellant who 
proves a statutory cause for a divorce is entitled to a decree, unless shown to 
have been guilty of a statutory cause for divorce on his or her own part.” 


While the court may, as the representative of the interest of the 
public make inquiries having material bearing upon those in- 
terests, whatever may be the issues raised by the pleadings, the 
parties are governed by the pleadings so far as the right to present 
evidence is concerned. See Newman v. Newman, 211 Mass. 508 at 
p. 310; 98 N. E. 507. This has been the law ever since the early 
case of Pastoret v. Pastoret, above referred to. 


In spite of this early decision, it was common practice, as pointed 
out by Mr. Justice Hammond in Newman v. Newman, “for the 
libellant to allege his faithfulness to his marriage vows and obliga- 
tions, and there can be no doubt that quite generally in the absence 
of any written answer the libellee has been allowed to introduce 
evidence bearing on that allegation, even although the intention 
was to show misconduct having no relation whatever to the offense 
charged against the libelee. The better practice, however, is shown 
in Pastoret v. Pastoret, 6 Mass. 276 (1810) . . . Such has been the 
usual practice in cases of recrimination where the act relied upon as a 
bar to the libel has no connection whatever with the offense charged 
therein, but relates to entirely independent misconduct.” 
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He then refers to the ninth divorce rule adopted by the Superior 
Court in 1906 requiring the libellee “‘before the hearing to file an 
answer stating fully and specifically what allegations in the libel 
he admits or denies and every substantive fact he intends to rely 
upon at the hearing.” He then continues “this rule, fairly inter- 
preted means at least that if the libellee relies upon any substantive 
fact as a bar to the libel, which fact is entirely independent of the 
offense charged against him, he must plead it. And that is so even 
if the libel sets up the faithfulness of the libellant and the answer 
denies it. The rule thus interpreted tends to give each party in this 
important and delicate subject of legal inquiry a chance to prepare 
to meet a charge of marital misconduct.”’ 

In the note to Superior Court Rule 25 of 1932 (Annotated Rules, 
p. 42) it appears that rule 25 ‘‘omits the provision of divorce rule 9 
(1923) originating in divorce rule 9 (1906) that no ‘affirmative 
offense shall be heard unless set up by the answer.’ While that rule 
did not go beyond the early practice (Newman v. Newman, 211 
Mass. 508) it has been given a very restricted application and has 
proved of no value,’”’ But rule 25 still requires an answer and rule 9 
(applicable to divorce cases) specifically provides “that when 
adultery is charged in a libel, cross libel, answer, statement of 
objections, or other pleading, it shall be stated that the name of 
the person herein after called the correspondent . . . is known or 
is not known to the pleader.”’ 

Thus in that particular kind of defense a specific pleading is 
called for and, under the language of the court above quoted from 
Reddington v. Reddington, the proper practice, as pointed out by 
Mr. Justice Hammond would seem to be that any affirmative de- 
fense alleging any of the several causes of divorce must be pleaded 
by the libellee. 

The divorce rules of the Superior Court were substantially 
adopted as Probate Rule 38 so far as contemplating an answer 
alleging adultery as a defense. Probate Rule 38 calls for an answer 
in any divorce case. The opinions of the Supreme Judicial Court 
govern. 

Concurrent jurisdiction in divorce was extended to the probate 
courts in 1922 as provided in section 6 of chapter 208 of the General 
Laws and most divorce cases are today brought in the probate courts, 

In spite of what Mr. Justice Hammond described as ‘“‘the better 
practice,” the printed form of a divorce libel for use in the probate 
courts as established under section 30 of chapter 215above quoted 
contains the allegation that “your libellant has always been faithful 
to h marriage vows and obligations.” 

Under the rules of pleading clearly explained by the court for 
more than 100 years this allegation in the present probate form 








211 


hen 

of 
» of 
1 or 


; for 
form 





P.D. 144 REPORT 45 


seems, not only unnecessary, but appears out of place and is in 
practice misleading. 

Its obvious operation in practice is either to prevent an honest 
libellant from signing a petition although clearly entitled to a divorce 
under the opinions above quoted because although at one time un- 
faithful the incident was forgiven or condoned, or to provide a 
standing invitation to misstatement by a libel. We do not think 
that this inconsistancy between the opinions of the Supreme Judicial 
Court and the form of procedure in the probate courts should 
continue. 

We, therefore, recommend to the Supreme Judicial Court that 
it exercise its authority under section 30 of chapter 215 to alter 
and amend the probate form of divorce libel by omitting the words 
“your libellant has always been faithful to h marriage vows 
and obligations” and rearranging the words of the form so that the 
clause shall read “but the said libellee being regardless of h—— 
marriage vows and obligations,’’ ete., leaving the libellee to plead 
recrimination by alleging one or more of the seven causes for divorce. 

As the court has authority in the matter under Section 30 above 
quoted, no legislation is needed and this recommendation is made 
in accordance with the provision in the act creating the Council, 
printed at the beginning of this report, that the Council ‘‘may also 
from time to time submit for the consideration of the justices of 
the various courts such suggestions in regard to rules of practice 
and procedure as it may deem advisable.” 





NOTICE BY THE PROBATE CoURTS TO THE DistTrRICT ATTORNEY IN 
ADULTERY CASES 


The Council received from Hon. Frederic J. Dillon, Secretary to 
the Administrative Committee of the Probate Courts the following 
communication. 


“At a meeting of the Probate Judges held January 25, 1947, it was unanimously 
voted that the attention of the Judicial Council be called to General Laws chapter 
208 section 45, which provides in part that, ‘Court shall cause notice’ of the facts 
of adultery, etc. to be given to the District Attorney after a libel for adultery, with 
a known correspondent, has been heard. It is suggested that the transcript of 
evidence sent to the District Attorney is an unnecessary expense and ineffective. 

“This letter is sent to you in compliance with suggestion of the judges to call the 
matter to your attention.” 


The section of chapter 208 referred to reads as follows: 


“§ 45. Notice to District Attorney of Criminal Offences. — If a divorce is granted 
for a cause constituting a crime, other than adultery, committed within the common- 
wealth and within the time provided by law for making complaints and finding 
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indictments therefor, the court granting the divorce may, in its discretion, cause 
notice of such facts to be given by the clerk of the court or register of probate to 
the district attorney for the district where such crime was committed, with a list 
of the witnesses proving such crime and any other information which it considers 
proper; but if the divorce is granted because of adultery the court shall cause notice of 
such facts, information and list of witnesses to be given to the district attorney, and 
thereupon the district attorney may cause complaint therefor to be made before 
a magistrate having jurisdiction thereof, or may present the evidence thereof to 
the grand jury.” 


We agree with the recommendation of the probate judges and see 
no sufficient reason for retaining the mandatory clause of the statute 
at the expense of the taxpayers through the county treasuries. 
Here is another opportunity to save “unnecessary” expense to the 
counties. Indeed we think the entire section might well be repealed 
as no court needs such statutory authority, but if it is not repealed, 
we recommend the following: 


DRAFT ACT 

Section 45 of chapter 208 of the General Laws is hereby amended by striking 
out the words ‘“‘other than adultery” in the first line thereof and also the clause in 
said section which reads “but if the divorce is granted because of adultery the 
court shall cause notice of such facts, information and list of witnesses to be given 
to the district attorney.” so that said section will read: 

§45. Notice to District Attorney of Criminal Offences. — If a divorce is granted 
for a cause constituting a crime, committed within the commonwealth and within 
the time provided by law for making complaints and finding indictments therefor, 
the court granting the divorce may, in its discretion, cause notice of such facts to 
be given by the clerk of the court or register of probate to the district attorney for 
the district where such crime was committed, with a list of the witnesses, proving 
such crime and any other information which it considers proper; and thereupon 
the district attorney may cause complaint therefor to be made before a magistrate 
having jurisdiction thereof, or may present the evidence thereof to the grand jury. 
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ADMINISTRATIVE AUTHORITY IN CERTAIN COURTS 


In connection with ‘‘the organization of the judicial system”’ 
which is a part of the field of study for which the Council was 
created, as appears on page 4 of this report, there is a question of 
administrative detail which deserves consideration, in the opinion 
of members of the council. Judges Fenton and Leggat take no part 
in this portion of the report. 

The other members of the council have raised the question not 
because of any specific difficulties which have arisen, but because, in 
studying the judicial system with a view to the future, a more 
definite location of administrative authority in certain courts seems 
advisable in the future. 

We have a chief justice of the Supreme Judicial Court, a chief 
justice of the Superior Court, a chief justice of the Municipal Court 
of the City of Boston, and as stated in the opinion of the justices, 
271 Mass. 575 at p. 581, the “judge” of the Land Court is really a 
chief justice. These various chief justices have certain administra- 
tive authority. As stated in Ashley v. Three Justices of the Superior 
Court, 228 Mass. 63 at p. 72. 


“It is a detail in the efficient administration of justice by courts composed of 
several judges that the Chief Justice should arrange a division of work among 
the different judges in such way as to promote the transaction of the business 
of the court in the most satisfactory manner.” 


The Constitution chap. 6 Art. 5 provides that “all writs . . . in 
any of the courts of law. . . shall bear test of the first justice of the 
court in which they shall be returnable who is not a party.” 

Accordingly in G. L. chapter 185, Section 4 provides that ‘‘proc- 
esses issuing from the [Land] court shall bear the test of the judge.” 
G. L. chapter 217, relative to the Probate Courts, provides in 
section 2 that in the Probate Courts which have more than one 
judge (Suffolk, Middlesex, Essex, Worcester, and Hampden) “the 
senior judge shall be the first judge in each county.” In other words, 
the senior judge in these courts is the head of the court and the 
statutes provide certain administrative duties, but are not always 
specific as to the responsibility of performing them. 

For the regular judicial business of hearing and deciding cases 
the court may be held by one judge, but, in the matter of the ad- 
ministrative details the statute sometimes says “the judge” and 
sometimes says “‘the judges” or “the court.” As an illustration, in 
the Land Court under Section 6 of chapter 185 of the General Laws, 
the appointment of deputy recorders is made by “‘the judge subject 
to the approval of the Governor and council” and assistant clerks 
are appointed by the recorder ‘“‘with the approval of the judge.” 

By section 10-A, technical assistants may be appointed ‘‘with 
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the approval of the judge’ and, under section 12, examiners of title 
and chief title examiner are appointed by ‘‘the judge.”’ Under sec- 
tion 7, however, the recorder “‘may with the court’s approval employ 
necessary assistants and messengers.”” We see no reason for the dif- 
ference in the last clause quoted and in view of the other clauses, 
the meaning of the words “with the court’s approval” is not clear 
and it is not consistent with the other provisions in chapter 185 
referred to above. 

It would seem wiser, as a matter of administrative system, that 
such ambiguities should be cleared up and that the responsibility 
for these administrative details should be placed in the head of the 
court. 

Turning to the Probate Courts, the provisions as to administra- 
tive responsibility are still more varied as a number of the pro- 
visions date back to the time when there was one judge of probate 
in each county. Now, under sections 1 and 2 of chapter 217 of the 
General Laws as most recently amended by St. 1935 chap. 434, 

“Tn each county except Suffolk, Middlesex, Essex, Worcester and 
Hampden there shall be one judge of probate and insolvency. . . 
called the judge of probate . . . There shall be three judges of 
probate in the county of Suffolk and two judges of probate in each 
of the counties of Middlesex, Essex, Worcester and Hampden.” 

While, as already pointed out, ‘the senior judge shall be the first 
judge in each county,” in whose name the citations and other proc- 
esses of the court are issued and to whom all bonds required by law 
to be given to the judge of probate shall be made payable, there is 
no clear provision for an administrative head of the court. See- 
tion 2, for instance provides that ‘“‘the judges shall so arrange the 
performance of their duties as to insure a prompt and punctual dis- 
charge thereof.” The same situation existed in this respect, in the 
Superior Court until 1910 although there was a chief justice. Fol- 
lowing the recommendation of the commission appointed in 1909, 
the legislature by St. 1910 chap. 555, provided that while ‘‘the 
court” should be held ‘“‘by one of the justices” for the exercise of 
the jurisdiction in the matter of hearing and deciding cases, ‘‘The 
chief justice shall make such assignment for the attendance of a 
justice at the several times and places appointed for holding the 
court as will be most convenient and as will insure the prompt 
performance of its duties.”’ 

In our opinion the administrative responsibility for arranging 
work for the Probate Courts in which there is more than one judge 
should be imposed upon the “first judge,” with a provision that, in 
case of a vacancy or the absence or inability of the “first judge’’ to 
function because of illness or otherwise, his administrative duties 
should be performed by the next judge in the order of seniority. 
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In section 8, as amended by St. 1937 chap. 408 §5, the matter of 
calling in a judge from another county is in the hands of “‘the judge.” 
This provision appears to date back to the time when there was 
only one judge in each county. In section 11 also “the judge” is to 
act in case of neglect causing a forfeiture of the bond of the register 
or assistant register. In section 12 “The judge”’ is to fix the amount 
of the bond and approve the sureties on the bond of the register. 
In section 13 “the judge” is to appoint a “temporary register” who 
is to be sworn “before the judge.”’ By section 24 as amended by 
St. 1943 chap. 464 “‘the judges . . . for the counties of Bristol, Essex, 
Norfolk, Hampden, Middlesex, Suffolk and Worcester may appoint 
a second assistant register. . . who shall hold office for 3 years unless 
sooner removed by the judge.”’ Here is a section dealing with two 
counties having only one judge (Bristol and Norfolk) and five having 
more. The power of removal would appear to be in the “‘first judge”’ 
but it is not clear. In section 23, “the judges” may appoint “an 
assistant register’ removable by “the judge’ and the amount of 
his bond is to be fixed, and the sureties approved, by “‘the judge.” 
In section 24A and 25, as amended, “‘the judges” may appoint more 
assistant registers removable by “the judges.” In section 25A, as 
amended, the phrase used is “by the judges or by the judge” as the 
case may be. In sections 27A, 28, 29, 30, 31, 32 certain appoint- 
ments are to be made by ‘“‘the judges.” By section 32A “‘the judge”’ 
in Hampden, where there are two judges, may appoint and remove 
a messenger who shall wear a uniform “such as the court shall order.’’ 

In our opinion these variations of administrative responsibility in 
regard to such matters have no place in a business-like arrangement 
for the work of a court. We think that for the future, those respon- 
sibilities should be placed upon the “first judge” as the head of the 
court in the interest of the public. For these reasons the members 
of the Council, other than the two judges referred to at the begin- 
ning of this discussion, as taking no part in this recommendation, 
recommend the draft act which is printed in Appendix C on page 62, 
as it involves too much detail to insert it in the body of this report. 


Miscellaneous 


We call special attention to the information in appendices as to 
the revival of post war business in the Superior Court, the District 
Courts and the Appellate Tax Board, and to the figures as to the 
practical operation of the appellate division of the Superior Court 
for the review of sentences to state prison. 

We also call attention to the circular letter of the Administrative 
Committee of the District Courts which is reprinted, as usual, in 
Appendix A. Those letters contain a continuous story of the work 
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of that committee and of the helpful information distributed semi- 
annually to the judges, clerks and probation officers of those courts. 

Hon. Charles E. Hibbard of Pittsfield, Justice of the District 
Court of Central Berkshire, the former secretary and later chair- 
man of the administrative committee of the District Courts died on 
November 15, 1947. He served on that committee from its creation 
in 1922 until a few months before his death and also as a member of 
the Judicial Council from 1929 to 1940. 


The Council expresses its appreciation of his personal and judicial 
character, his engaging and friendly personality and his helpful 
constructive public service during this long period. 


Frank J. Donahue, Chairman 
Samuel P. Sears, Vice-Chairman 
Louis 8. Cox 

John E. Fenton 

John C. Leggat 

Davis B. Keniston 

Frank L. Riley 

Frederic J. Muldoon 

Wilfred J. Paquet 

Reuben L. Lurie. 
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APPENDIX A 


COMMONWEALTH OF MASSACHUSETTS 
ADMINISTRATIVE COMMITTEE OF THE 
DISTRICT COURTS 
July 15, 1947. 


To THE JUSTICES, CLERKS AND PROBATION OFFICERS OF THE 
District Courts: 


In conformity with the long established custom, this circular letter 
is being sent to all the District Courts and to the Trial Justices. 


A SpecraL WorpD To PROBATION OFFICERS 


Within a period of slightly more than a year, approximately 
twenty-five probation officers have been appointed and approved 
by our Committee. This is an extraordinarily large change in per- 
sonnel for such a short space of time. It seems appropriate to re- 
state some of the standards laid down by our Committee and 
printed in our circular letter dated September 1, 1943: 

“Have had some active experience in social work; 

Should be in sound health, mentally mature, emotionally bal- 
anced and possessed of great patience; 

Should have the qualities of leadership, be interested in his 
fellow men and able to work with others; 

Should have religious affiliations and character not open to 
attack; 

Should be respected by the police and co-operative with them 
and have the confidence of the public; 

Should have all the necessary qualities to perform the duties 
which may be roughly classified as coming under the three fol- 
lowing designations: 


(a) Investigation 
(b) Supervision 
(c) Rehabilitation.”’ 


It is also appropriate to make certain observations: 


(1) We cannot over-emphasize the importance of the probation 
service to the judge and the individual defendants as well as the 
community. 

(2) There have been some indications that the clerical work of 
the office may overshadow the more important elements. Even so, 
we have had complaints there is failure to seek records from the 
Board of Probation and to file adequate records with it. The in- 
formation is so vital in our modern system of penology there can be 
no excuse for careless or indifferent service in this particular. 
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(3) Side by side with the growth in jurisdiction in the District 
Courts and the increasing volume of business has occurred a broad- 
ening of the area of the service of probation officers. While Massa- 
chusetts was the birthplace of probation, this broadening has been 
most noticeable in other parts of the country. This may be in part 
due to the vast amount of social work and municipal welfare which 
is found in the older and wealthier parts of the country, to less con- 
servatism and more willingness to experiment and expand elsewhere. 
This is rather strikingly shown in the standards adopted by pro- 
bation officers in California as members of the local of American 
Federation of State, County and Municipal Employees. The 
qualifications self-adopted are as follows: 

(a) Shall have a graduate year of social work or a full calendar 
year’s experience in a recognized social work agency; 

(b) Shall have a thorough knowledge of individual case treat- 
ment in all its ramifications, including the influence upon the 
individual of home environment, of physical and mental health, 
of desirable employment, and the necessity for the individual to 
become a responsible, self-sufficient member of society. 

(c) Must be a person of exemplary character and balanced 
personality. 

(d) Must be able to write clear, concise and comprehensive 
factual reports and analyses. 

(e) Must show a considerate, co-operative spirit with his fellow 
officers and should never assume a judgmental position with his 
clients or the public, always realizing that his duty is to evaluate 
and recommend whereas the Court makes the orders. 

(f) Must have a reasonable working knowledge of the legal 
basis for probation work and a clear conception of his duties and 
powers. 

(g) Must be thoroughly acquainted with community resources 
and how and when to use them; 

(h) Must interpret and extend to the community the services 
the department renders and other programs designed for the 
welfare of the individual. 

(i) The approach should be neither punitive nor custodial. 


Our Committee has consistently kept before it these ideals in the 
discharge of its responsibilities. 

We have made no reference to juvenile delinquency. This is not 
to be interpreted as an ignoring of the extreme importance of this 
part of the probation service but to discuss it adequately would call 
for more space than is available in this letter. 

We think it wise to project at least one idea for thought and study 
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by the probation officers and that is whether we have perhaps ex- 
tended too far our desire to free the disposition of juvenile cases from 
the atmosphere of the criminal court and over developed privacy. 
Punishment per se can have in certain cases at least therapeutic 
value. The foregoing is not intended to minimize in the slightest 
degree the value of the screening of juvenile offenders by the pro- 
bation officers before any court action. This element has taken its 
place as of supreme importance. 

We commend to all of the new probation officers a study of the 
pamphlets prepared and issued by our Committee “The Juvenile 
in the District Court”’ and “Criminal Remedies in Massachusetts 
for Failure to Furnish Support,” copies of which should be in the 
files of all the District Courts. 


AN INTERESTING SITUATION 


A defendant appearing before one of our courts on a charge of 
registering bets was found guilty and a sentence to a House of Cor- 
rection was imposed. This sentence was suspended for one year and 
the defendant was placed on probation. The defendant was later 
before the same court and judge charged with an attempt to bribe 
a police officer. The evidence tended to show the defendant was 
attempting to bribe the officer to permit him to resume the register- 
ing of bets and in support of his request that certain monies were 
left in the officer’s home. This evidence was believed by the judge 
who revoked the suspension and probation orders. A mittimus was 
issued and the defendant was committed thereon. 


On the bribery complaint the defendant was bound over to the 
Superior Court where he was indicted by a grand jury. Upon trial 
on this indictment he was found not guilty. In view of this finding, 
the judge in the District Court ordered a writ of habeas corpus to 
issue to bring the defendant before him. The District Attorney ap- 
peared and objected to any action claiming the defendant was not 
properly before the Court. The Court however revoked the original 
revocations with the permission of the defendant and again sus- 
pended the sentence and placed the defendant on probation with a 
supplementary term of probation. 

The District Attorney advised the sheriff not to release the de- 
fendant. The case was then presented to a Judge of the Superior 
Court upon a petition for the issuance of a writ of habeas corpus. 
The Judge of the Superior Court referred the case to the Supreme 
Court. The Judge of this last named Court then remanded the case 
to the Superior Court. The Judge of that Court after hearing denied 
the petition. 

So far as these proceedings go, it would appear that a committing 
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judge has no authority to act once a mittimus has issued and a de- 
fendant is confined in a penal institution. 


Two SuPREME Court DEcIsions OF IMPORTANCE 

On April 2, 1947, the Supreme Judicial Court handed down an 
opinion in the case of Deborah Newton Geller v. Jacob Stone, now 
printed in 1947 Advance Sheets, page 445. Its particular value is in 
definition of what is ‘‘an immediate compelling necessity to recover 
possession for use and occupancy as a dwelling.’”’ The case is con- 
cerned with Price Control. The Court in substance held that a 
question for the jury is presented in the determination of whether 
there exists an immediate compelling necessity. The evidence is of 
the same general character which has confronted our courts, with 
variations it is true, but of substantial likeness in so many of our 
eviction cases. 


Commonwealth v. Lombard, 1947 A. 8. 567 
The opinion in this case in effect holds that a complaint under 
G. L. (Ter. Ed.) chap. 272, section 53, as it appears in statutes of 
1943, chap. 377, must allege that the acts or language were both 
offensive and disorderly. 


REQUESTS FOR EXTRA SIMULTANEOUS SESSIONS 

Judging from our experience, there will undoubtedly be requests 
for additional simultaneous sessions. Information at hand seems 
to indicate there is an increasing volume of business in our courts 
both on the civil and criminal sides. In order that the Committee 
may deal intelligently with any such requests, we must ask the 
judges to accompany the same with a statement showing the volume 
of business of the current year as compared with the previous year 
to the same date. 


IMPORTANT Acts ENACTED IN THE CURRENT SESSION OF THE 
LEGISLATURE 

Chap. 14. This is a resolve providing for investigation and study 
by a special commission relative to the problems of sex crimes and 
means for the suppression thereof. The Commission is to file its 
final report not later than the first Wednesday of December, 1947. 
These baffling crimes seem to us to require that this Commission be 
given the benefit of the experience of the courts and a comprehen- 
sive understanding of the difficulties under which the Court officials 
labor. 

Chap. 17. This is a resolve providing for an investigation by the 
Judicial Council relative to subjecting certain persons to civil and 
criminal liability for wrongful acts of certain minors under their care. 
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Chap. 78. This chapter provides for a further stay of judgment 
and execution in actions of summary process. It became effective 
February 21, 1947 and becomes inoperative on March 31, 1948. 

Chap. 82. This act provides for an increase in the amount of 
money allowed for travelling expenses to probation officers of District 
Courts and of the Boston Juvenile Court. It increases the amount 
of such allowance from three hundred to four hundred dollars. 

Chap. 93. This act provides for the issuing of warrants to search 
for certain weapons and amends section 1 of chapter 276 of the 
General Laws. The weapons are described as “a rifle, shotgun, 
pistol, revolver, implement or dangerous weapon used in the com- 
mission of a felony.’ It was approved February 27, 1947. 

Chap. 105. This act provides that every original writ on which 
there is an attachment of land or a right or interest therein shall 
contain or have endorsed upon it the name and last known residence 
of each defendant. It was approved February 28th, 1947. 

Chap. 106. This act eliminates the requirement that certain 
written statements in a judicial settlement be verified by oath. It 
was approved February 28, 1947. 

Chap. 112. This act further extends the duration of the law pro- 
viding for the trial or disposition of certain criminal cases by District 
Court judges sitting in the Superior Court. It was approved March 
3, 1947. 

Chap. 118. This act makes void certain provisions of leases and 
rental agreements and specifically any such which by its phrasing 
terminates a lease or agreement if the tenant has or shall have a 
child or children who shall occupy the premises. This act took 
effect on June Ist, 1947. 

Chap. 131. This act provides that a person serving a sentence 
after conviction of certain sexual crimes shall not be given a certifi- 
cate of discharge but shall be released on parole only. The act was 
approved March 6, 1947. 

Chap. 135. This act establishes the fees of sheriffs, deputy sheriffs 
and constables. It was approved March 6, 1947. 

Substantial changes are made and the act requires careful analysis. 

Chap. 172, approved March 18th, changes the amount of the 
maximum and minimum fines for hunting rather than having cer- 
tain wild birds in possession. 

Chap. 181, approved March 18th, affects witness fees paid to 
police officers of Boston. 

Chap. 194. This Act establishes fees for physicians authorized to 
make mental examinations. It was approved March 24th, 1947. 

Chap. 203. This chapter relates to seniority and compensation 
rights of persons appointed to offices and positions under civil service 
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laws while serving in the military or naval forces of the United 
States during World War II. It was approved March 27, 1947. 

Chap. 235. This act further defines the powers of the Juvenile 
Court in dealing with children who commit an offense while under 
the age of seventeen and are not apprehended until after reaching 
that age. Specifically it authorizes the court to deal with such a 
child in the same manner as if he or she had not reached the age of 
seventeen. It was approved April 7, 1947. 

Chap. 241. This act grants jurisdiction to the Boston Juvenile 
Court concurrent with the Municipal Court of the City of Boston 
on complaints for failing to require a child to attend school. It was 
approved April 9, 1947. 

Chap. 264. This act increases the amount of wages and of pen- 
sions exempt from attachment. The amount thus exempt is in- 
creased from twenty to twenty-five dollars. This act takes effect 
on October Ist in the current year. 

This act makes it necessary that a change be made in the form of 
the trustee writ now in use. It would seem entirely proper for the 
clerks to make the correction upon the forms already in hand by 
pen or typewriter but to see that any additional forms are made to 
conform with this act. 

Chap. 364. This act provides for the establishment by the Board 
of Probation of uniform forms of blanks and records for use by 
District Court probation officers. It becomes effective August 5th 
next. 

It is our understanding the Board proposes to approve the con- 
tinued use of the blanks and forms now in use in the several courts 
until it takes further action. 

Chap. 385, approved May 12th, makes admissible in evidence 
under certain restrictions statements of facts of general interest to 
persons engaged in an occupation. 

Chap. 386, approved May 12th and effective September Ist, 1947, 
requires that contributory negligence shall be an affirmative defense 
to be set up in the answer and proved by the defendant in certain 
actions to recover damages for injuries to persons or property. It 
should be carefully read. 

Chap. 405, approved May 14th, establishes maximum penalties 
for bribery in an attempt to influence the results in certain games 
or sports. 

Chap. 406, approved May 14th, increases from thirty to forty 
miles per hour and establishes that as the maximum motor vehicle 
speed, anything in excess of which becomes prima facie. 

Chap. 408. This Act takes effect September Ist and requires that 
in all actions in which there is more than one plaintiff, unless the 
writ or declaration contains a statement that the action is for joint 
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recovery, the clerk must require one dollar entry fee for each plain- 
tiff named in the writ. 

Chap. 409. This act corrects the unfortunate amendment of the 
law respecting the release in drunkenness cases passed by the legis- 
lature of 1946. The Attorney General has given opinion that this 
act became effective June 15th. It restores the statute to its original 
wording leaving it discretionary as to whether a release shall be 
granted to each individual offender. 


Chap. 418, approved May 19th. This Act requires a motorist 
approaching a stopped school bus, whether meeting or overtaking 
the same, must come to a full stop and then pass at not more than 
ten miles per hour. This does not apply when a motorist meets a 
bus headed in the opposite direction on a divided highway. 

Chap. 431, effective September Ist, 1947, provides that an agree- 
ment for judgment without hearing on the merits if the agreement 
is signed by the defentant in person, in actions arising from motor 
vehicle accidents shall be a bar to a subsequent suit by the defend- 
ant. Heretofore the Act was operative only as to actions brought 
under the Compulsory Motor Vehicle Liability Act. 

Chap. 434, approved May 22, 1947, deals with appeals from Dis- 
trict Court rulings in reviews under the Employment Security Law. 

Chap. 460. This is a chapter with reference to the operation of the 
offices of Clerks of District Courts on Saturdays with reduced per- 
sonnel. It became effective May 27th last. Briefly, the judges of 
the District Courts may authorize their respective clerks to operate 
their offices on Saturdays with reduced personnel. The Committee 
believes it is required and is prepared to formally approve the action 
of the judge in any court consistent with the full requirements of 
said Court and if so requested. In this connection we believe it 
proper to express our opinion that this chapter authorizes no change 
in the hours of the clerk’s office on Saturdays or in the sittings of the 
Court on that day. 


The form of the authorization issued to the clerk in some of the 
courts has been phrased as follows: 


Acting under the provisions of chapter 460 of the Acts of 1947, 
the clerk is hereby authorized to operate his office on Saturdays 
with reduced personnel, having regard to the business of the 
court and the convenience of the public and attorneys. 


Justice 


Approved for the Administrative Committee: 
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This act will seemingly make it necessary that some of the courts 
rearrange their schedules of business for Saturdays. 

Chap. 506. This Act was approved June 7th. It has an emergency 
preamble. It changes the law governing actions for death and con- 
scious suffering. 

Chap. 566. This Act took effect upon its passage. It transfers 
the authority of the Administrative Committee to approve the 
appointments of probation officers and establish their salaries in the 
District Courts of the County of Suffolk and the Boston Juvenile 
Court to the Justices of the Municipal Court of the City of Boston. 
See Chapter 655 noted below. 

Chap. 588. This chapter, approved June 27th and by its terms 
effective on its passage, establishes the Central District Court of 
Worcester with two Justices and two Special Justices with a proviso 
that no vacancy in a Special Justiceship shall be filled. The salary 
of the present Justice and the new one to be appointed are at the 
statutory rate. 

Chap. 615. This Act was approved June 28th and permits County 
Retirement Boards to increase retirement allowances subject to 
certain restrictions. There must be acceptance of the Act by the 
Commissioners of the Counties. 

Chap. 616. This Act was approved June 28th. By its terms the 
word “may” is stricken out of Section 56A of Gen. Laws, chap. 119 
and in place thereof the following words are inserted “shall order 
the probation officers to.’’ Generally speaking, under its terms a 
mental and physical examination of delinquent child offenders are 
required before commitment. This is an important Act. 

Chap. 639. This Act approved June 28th establishes a minimum 
compensation of two thousand dollars per year for probation officers 
in any county other than Suffolk whose service is determined by the 
County Commissioners to be full-time service. 

Chap. 655. This chapter has an emergency preamble. It changes 
the law governing the appointment of probation officers for exclu- 
sively juvenile offenders and the consolidation of courts to be served 
by such an officer. The first part of the chapter refers to the District 
Courts outside of Suffolk County; the second part to those located 
within said county. The Administrative Committee remains the 
appointing body in the first class and the Justices of the Municipal 
Court of the City of Boston are given authority over the courts in 
Suffolk County. 

Chap. 662. This Act approved June 30th repeals Chapter 2 of 
the Acts of 1942 and relates to rationed property but the repeal does 
not affect criminal liability for any violation of the 1942 Act prior 
to the effective date of this chapter. 
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Chap. 681, approved July 1st, authorizes a petition to a Probate 
Court for an adjudication of sanity. It becomes a part of Chapter 
123 of the General Laws. 

Chap. 683, approved July 1st but carrying an emergency preamble, 
deals with the care, treatment and rehabilitation of sexual psycho- 
paths. This chapter requires careful study. 

Chap. 684, approved July Ist, further regulates the commitment 
and parole of defective delinquents and drug addicts. This Act also 
requires careful study. 


Frank L. Riley, Chairman, 
Charles L. Hibbard 
Elbridge G. Davis 
Kenneth L. Nash 


Leo H. Leary 





JUDICIAL COUNCIL 
APPENDIX B 


THE District Courts 

Post-war revival of the volume of business is reflected in the 
figures for the past year in the following table, as compared with 
the previous six years. The figures for each court appear in the 
table opposite this page. There was an error in copying the number 
of intoxicating liquor cases. The District Court for Eastern Hamp- 
shire at Ware had no liquor cases instead of 102. This correction 
reduces the total of such cases in all these courts to 170 as appears 
in the following table: 


A SEVEN YEAR CoMPARISON OF BUSINESS FROM 1940-1947, Oct. 1 To SEpt. 30 
(This table does not include the business of the Boston Municipal Court) 


For the figures as to each Court see insert facing this page. 
1940-41 1941-42 1942-43 1943-44 1944-45 1945-46 1946-47 
Civil entered 78,966 73,723 48,242 36,001 33,009 38,660 51,616 
Contract 31,069 29,374 22,254 17,330 15,027 15,356 19,676 
35,133 31,760 16,978 10,332 9,668 11,416 13,213 


Summ’y Process.. 11,898 10,961 6,603 7,625 7,464 11,321 18,007 
All other cases. . 865 1,628 2,407 724 850 567 579 


13,453 12,744 6,955 3,049 2,847 3,261 4,098 
Rep. to Ap. Div... 305 304 149 113 72 98 87 
Appeals to 8.J.C.. 22 23 20 21 26 10 8 

19,878 20,985 18,538 14,639 11,785 10,990 11,517 

45,281 52,634 40,208 33,057 28,986 28,950 37,788 
Criminal cases... 167,885 154,145 125,486 106,650 105,936 135,176 168,465 
Crim. ap. to S.C.. 4,637 4,057 3,527 2,859 2,609 3,118 3,400 
Drunkenness 67,991 64,660 54,202 41,227 41,715 48,807 62,244 


5,119 4,077 2,677 2,676 2,665 3,752 4,601 
64,197 54,551 38,942 40,422 37,132 55,666 72,923 
488 386 387 335 228 217 170 


5,855 5,918 7,063 7,207 7,458 6,376 5,542 


Tot.mot.tortcases 31,190 28,425 15,165 8,994 8,251 
Removalsbyplf. 5,209 3,682 1,860 25 
Removalsbydef. 6,822 7,880 4,147 2,270’ 
Removals by both 44 28 40 1 





_ 


Total Removals 12,075 11,590 6,047 2,296 2,478 2,986 





11,398 
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Neglected children 
Inquests held .... 


REPORT 


1,235 


61 


1,244 1,071 





77 147 96 
Parking Tickets re- 

turned to clerk’s 
77,669 66,492 108,927 155,035 


Drunkeness releases 

by prob. officers 16,369 16,977 27,122 46,093 
Number of Insane 

Commitments. . 5,434 6,156 


STATISTICAL COMPILATION OF WORK OF TRIAL JUSTICES 
(Reported to the Administrative Committee of the District Courts) 
October 1, 1946 to October 1, 1947 


Criminal Criminal 


Drunkenness Automobile Juveniles 
Cases Begun Appeals 


Drunkenness Releases Cases Under 17 yrs. 


North Andover 0 8 3 12 0 
Andover 10 0 10 
Nahant 43 128 
Marblehead 108 29 
Saugus 254 79 

Hopkinton 0 0 0 
Hudson 95 b 43 24 
Hardwick 0 2 9 
Barre 53 ¢ 0 4 
Ludlow 200 38 113 


ooo oo awn * © 


By St. 1947 Chapter 343 civil jurisdiction of claims up to $50.00 under the small 
claims procedure was extended to the Trial Justice in the town of Barre. Five cases 
have been entered since the act took effect in June. 
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APPENDIX C 


Draft of an Act to administrative authority in the Land Court and in the 
Probate Courts as recommended by the Judicial Council on page 49 of this 
report. 


DRAFT ACT 
Section 1. 

Section 7 of chapter 185 of the General Laws is hereby amended by striking 
out the word “‘court’s” in the last sentence thereof and by inserting after the 
word “approval” in said sentence “‘of the judge’’ so that said section shall read: 

“Section 7. Duties and Powers of Recorder. — The recorder shall be under 
the direction of the court, shall have the custody and control of all papers and 
documents filed with him in any petition for registration, action or proceeding 
in said court, and shall carefully number and index them. Said papers and 
documents shall be kept in Boston in the recorder’s office, which shall be near 
the land court. He may, with the approval of the judge employ necessary assist- 
ants and messengers.” 


Section 2. 

Section 2 of chapter 217 of the General Laws, as most recently amended, is 
hereby further amended by striking out the word “judges’’ in the 4th sentence 
thereof and substituting the word “first judge” so that said sentence will read: 

“The first judge shall so arrange the performance of their duties as to insure a 
prompt and punctual discharge thereof’’ (insert section as amended). 


Section 3. 

Section 8 of said chapter is hereby amended by inserting before the word 
“judge’”’ in the 8th line thereof the word “first” and by inserting after the word 
‘Sudge’’ the words ‘‘or the judge performing the duties of the first judge’’ (here 

insert the section as amended). 


Section 4. 
Section 11 of said chapter is hereby amended by inserting before the word 
“judge” in the 7th line thereof, the word “first” so that said section shall read 
(here insert the section as amended). 


Section 6. 
Section 12 of said chapter is hereby amended by inserting before the word 
“judge” in the 3rd line thereof, the word “‘first’’ (here insert the section as 
amended). 


Section 6. 
Section 13 of said chapter is hereby amended by inserting the word “first’, 
before the word judge in the first sentence and also in the second sentence thereof. 


Section 7. 

Section 23 of said chapter is hereby amended by striking out the word “judges” 
in the first line of the first sentence and substituting the words “the first judge 
or the judge” and by inserting before the word “‘judge’’ at the end of the first 
sentence, the words “first judge or the’’ and by inserting before the word “‘judge” 
in the last sentence the words ‘“‘first judge or the.”’ 
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Section 8. 

Section 24 of said chapter, as most recently amended by chapter 464 of the 
acts of 1943, is further amended by striking out the word “‘judge’’ in the first 
sentence and substituting the words “first judge or the judge’”’ and by inserting 
before the word “‘judge”’ at the end of the first sentence the words “‘first judge or 
the.”’ 


Section 9. 

Section 24A of said chapter, as most recently amended by chapter 392 of the 
acts of 1939, is hereby further amended by substituting the words “first judge”’ 
for the word ‘‘judges”’ at the beginning and at the end of the first sentence in said 
section. 

Section 10. 

Section 25A, as most recently amended by chapter 482 of the acts of 1946, is 
hereby further amended by substituting the words “first judge’’ for the word 
“judges”’ wherever the latter appears in said section. 

Section 11. 

Section 30 of chapter 217 is hereby amended by striking out section 30, as 
most recently amended by chapter 226 of the Acts of 1941, and inserting in 
place thereof the following: 

Section 30. The first judge of probate for the counties of Suffolk and Middle- 
sex may appoint two officers, and the judge of probate for the county of Plymouth 
and the first judge of probate for the counties of Essex and Worcester may 
appoint an officer, to attend the sessions of the Probate Court and Court of In- 
solvency of their respective counties. Such officers may be removed at the pleas- 
ure of the judge or first judge of probate of their respective counties, and the 
said first judge or judge may fill any vacancy caused by removal or otherwise. 
Each court officer appointed hereunder for Suffolk, Middlesex, or Worcester 
County shall give bond with sufficient surety approved by the first judge of his 
court for the faithful performance of his duties, in the sum of one thousand dol- 
lars, payable to the treasurer of Suffolk County, or to Middlesex or Worcester 
County, as the case may be. The court officer for Plymouth County and for 
Essex County shall, if required by the judge or first judge, give a bond payable 
to Plymouth County or Essex County, as the case may be, for the faithful per- 
formance of his duties, with sureties satisfactory to the judge or first judge. Each 
officer appointed hereunder shall serve the orders, precepts and processes issued 
by the Probate Court for which he is appointed, or by a judge thereof; and ex- 
cept in Plymouth County, shall, at the expense of his county be furnished with a 
uniform such as the first judge or judge sha!) order, which he shall wear while in 
attendance on said court. The salary of the officer appointed hereunder to serve 
in the Probate Court and the Court of Insolvency of Worcester County shall be 
fixed by the first judge of said court in a sum not to exceed eight hundred dollars, 
to be paid by said county. 

Section 12. 

Section 31 of said chapter is amended by striking out the word “judges’’ at 
the beginning of the first sentence and substituting the words “first judge” and 
by striking out the word “their” in said sentence and substituting the word “‘is” 


and by striking out the word “court” in the last sentence and substituting the 
words “first judge.” 
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Section 138. 

Section 31A, inserted by section 2 of chapter 313 of the acts of 1935, is hereby 
amended by striking out the word “judges” at the beginning of the first sentence 
and substituting the words “first judge,” and by striking out the word “their” 
in said sentence and substituting the word “‘his,’”’ and by striking out the word 
“court” before the word “shall” in the last sentence and substituting the words 
“first judge.” 


Section 14. 

Section 32 of said chapter is hereby amended by striking out the word judges 
at the beginning of the first sentence and substituting the words “first judge” 
and by striking out the word “their” in said sentence and substituting the word 
“is” and by striking out the word “court” before the word “shall” in the 
last sentence and substituting the words “first judge’. 


Section 16. 
Section 32A of said chapter is hereby amended by inserting the words ‘‘first” 
before the word “judge’’ in the first sentence therefor and by substituting the 
words “‘first judge’’ for the word “court” in the last clause of the last sentence. 


Section 16. 

In case of and during a vacancy, or the absence or inability of the “‘first judge” 
of a probate court in which there is more than one judge, the administrative 
functions of the “first judge’’ may be performed by the next judge of the court in 
order of seniority. 


Note. This last section is not needed for the Land Court as G.L. 185 Seetion 5 
covers the matter. 
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APPENDIX D 


SUMMARY OF THE WoRK ACCOMPLISHED BY THE VARIOUS CoURTS 

The act creating the Judicial Council (reprinted at the beginning 
of this report) provides that the Council shall study “the work 
accomplished and the results produced by the judicial system and 


} its various parts” and “shall report annually upon the work of the 
| various branches.” 


The annual periods reported by the different courts are not the 
same, some reporting for the last calendar year while others report 
from June 30 to June 30, or from September 1 to September 1, etc 
The details as to counties appear below. 

SUPREME JupIcIAL Court (Full Bench Cases) 
During the court year September 1, 1945, to August 31, 1947, the 


} Supreme Judicial Court decided 230 cases with opinions and 26 


cases by rescripts, not accompanied by opinions including a mem- 
orandum in the matter of the proposal for an integrated bar; and 2 
advisory opinions. These cases are reported beginning in 320 Mass. 
at page 155 and ending in 321 Mass. at page 585 and Supplement. 

The table of full-bench cases from 1875 to 1939 appears on p. 71 
of the 15th Report. The usual table of Supreme Court business, 
other than full-bench cases, with more detailed statements from 
Suffolk county appears below. 


SUPREME JUDICIAL COURT ENTRIES FOR ALL COUNTIES 
FoR THE YEAR BEGINNING SEPTEMBER 1, 1946, THROUGH AuGustT 31, 1947 


(Not —e full bench cases) 





| Transferred | Referred | Petitions for | 
Equity | to Superior | to Masters | Prerogative | Admission Other 
Court | or Auditors; Wri | toBar /! Proceedings 
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* Transfered to Probate Court. 
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SUPREME JUDICIAL COURT FOR THE COUNTY OF SUFFOLK 


REPORT FROM SEPTEMBER 1, 1945 To SEPTEMBER 1, 1946 


Transferred Referred Petitions 
to to Prerogative or 
Superior Masters yrits Admissions 
Court or Auditors to the Bar 
4 3 12 


Lew Docket 
Petitions for Admission to the Bar......... 799 
Petitions for Writ of Error........... PL Sv ee ee Te re” Cy a A es 3 
Petitions for Writ of Mandamus...... jr ha aneda Cao Ap Sacdb ah asain ahs civa a ie id bh ae ad 5 
ee eS ES bE aA POR eS aR ee we mews 3 
SCOUT CCE COLO LECCE CRT COC ORE RECO TTT 1 
Petition by Bar Association (Disciplinary Action)... ..........6..6 66 cece eee eee eee 1 
Appeals from decision of Appellate Tax Board............ 6 


Total Entries on Law Docket. . . bon Uenedwebbiianshensdésasee oe 818 


Equity Docket 
Informations by Attorney General (For failure to file returns, etc.) . dd eens cae 42: 
Petitions for Dissolution (G.L., c. 155, s. 50A) (About 2,380 corporations) . aS a ae = 
es o's are nahh ante cdecedcee beeehs shale adswebes céetedevndas di uin 
Set ene tm Rauity . tt hae eatiee Kee neldes MAR en boo deta keane ee ae 
Es tk 16 og aia chi «bleed 6 SR Ce hack ads de send bans hscuoies 
Bills in Equity. solats 
Petitions in quity . wd 
Petitions (G.L. c. 112, 8. 64). ee : ‘ 

Petitions for Review (Ter. Ed. ) (G1 2. . 175, 8. B). OE ere met ees | 
Petitions for leave to commence suit “G. L. (Ter. ieee )e. “214. 8.3 (11) . 5 shah kea Gini sted ae 
ne nS IIIS, Lica. o'cle-u 6460 d's SObieela che SU ase scsi dmeeeinces® c 
Bill for Instructions... . . PSL RS ern Spe Ser ee 
Bill of Complaint for a Declaratory ‘Judgment. SET Re AF et SEE ee © Oe ee See wee 
Bill of Complaint (under G.L. (Ter. Ed.) c. 25, s. 5). Papi eee ey et en 
Bill for authorization to = nhs i ab tee etue te pb oeekted onthe cdbee habeme 
ee A ceo mats ati eRe Wd eh a Sean’ oats =e 
Petition to review Rake’ Mths and a? of supertinans of Public Utilities... .. 
Report to the Supreme Judicial Court (G.L., c. 214,8. 9A).......... : apes 


Pe fet et pat et ft et et Ao OD bt Co OF 
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3 | 
oe 
o 


8 86 ok vated ab eesdies ee dsde boned d0seustewance 
ey SL EE ION s 6.0 655500 00:0bcecrdedsed vb ebadeebhernos s0dabseeems 1,293 


THE SUPERIOR COURT 


This court consists of a chief justice and thirty-one associate 
justices. It has unlimited civil and criminal jurisdiction and holds 
sessions in all of the fourteen counties. It is the only court sitting 
with juries. The tabulated returns of the clerks under St. 1936, 
chap. 31, § 3 for the year ending June 30, 1947, will be found on 
pp. 80-91. 

To have a true picture of the work of the trial sessions one must 
take into consideration many cases settled during trials and others 
nonsuited or defaulted. An example is Suffolk County where a case 
is deemed tried only when a trial results in a verdict or disagreement. 
Over 66 per cent of all civil cases tried are tried in this county. 

Motion sessions are held regularly in Suffolk, Middlesex, Worces- 
ter, Hampden and Essex and Norfolk Counties. In other counties 
motions are considered at jury-waived sessions. Many questions are 
considered by the court at these sessions. 
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PRE-TRIAL WorK OF SupERIOR Court IN SuFFOLK County 

Jury 1, 1946 ro Juty 3, 1947 
Number of cases on pre-trial list... . 
Number of cases pre-tried 


Number of cases settled by agreement* 
Number of cases nonsuited 
Ee ee eee ee ee 
Number of cases disposed of by nonsuit and default, or discontinued. .. . 
Number of cases referred to auditors............... 0.0000 cece ce ceeee 
Number of cases where jury was waived 
EE re re eee ne 
Number of cases to trial lists (short lists)................00..0...0005. 
Number of cases from pre-trial lists settled on trial lists (short lists) 


*No separate figures for cases actually settled at pre-trial. 


PRE-TRIAL “DISPOSITIONS” 
Jury 1, 1946 To Jury 3, 1947 





Cases om ProAsial Gib. «..-oocc cc cc cccceccccevcs 
Cases Pre-tried........... eae Pere ote 3,229 
Cases not Pre-tried................ 00.0 cece eee eeee 1,652 
Cases Pre-tried and Settled while awaiting trial... .. . 973 
rere 6 
re eer ae ae 1,719 
SE rte htasoeuck nk rdepas us beases 531 

3,229 
NN IN io i dav siete dine win wn aw ome 1,087 
ict eed ach Pha oat ds das a ig dice GAL meee hee 57 
I ah cond Frikd reads ', 07did, Si oe Scarce cae 30 
DN cpr outed achat a,4boca.t.s oe hae ceca ate 8 
ee ree 461 
SEY, te Wits SO) AG ole alae ee he A a) 
Cases continued and ordered on Non-triable docket. ..._ ———— 1,652 





Total Pre-trial “Dispositions” 


O7 


4,881 
3,229 
1,087 

57 


30 


126 
461 
1,593 
973 
153 


4,881 


4,881 
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PRE-TRIAL SESSIONS IN SUPERIOR CourT — HAMPDEN COUNTY 
SEPTEMBER 1946 TO AND INCLUDING JUNE 1947 


Number of cases on Pre-Trial Lists. . 
Number of cases pre-tried...... . 967 
Number of cases settled. . 97 


Number of cases nonsuited 7 
Number of cases defaulted. . 1 
Number of cases discontinued 21 
Number of cases dismissed. . ’ 1 
Number of cases referred to auditors. . 1 


Number of cases where jury was waived. 27 
Number of cases ordered to non-triable docket 

Number of cases ordered to subsequent lists. . . . 421 
Number of cases to trial lists (short lists) . . 


Number of cases from pre-trial lists settled on short lists eS eee 
Vanber of days court sat for pre-trial............ 


1,547 


967 
434 





OS 


967 
434 
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APPELLATE DIVISION, SUPERIOR COURT 
For THE REVIEW OF CERTAIN SENTENCES TO THE STATE PRISON AND 
REFORMATORY FOR WOMEN 


APPEALS FROM SENTENCES IN INDICTMENT Cases UNDER Sr. 1943, Cu. 558’ 
November 1, 1946-October 31, 1947 


Number of defendants filing Number of defendants filing 
appeals........ hss 93 requests to the Appellate 
Sentences modified. . . 16 Division for leave to 
Sentences increased . none ee ee 
Appeals dismissed. . . 72 ee ng 
Appeals withdrawn. . 5 Denied...... none 


Pending October 31, 1947 none 


APPEALS UNDER Sr. 1945, Cu. 437 (WHicH EXTENDED THE APPEAL TO PRIOR 
SENTENCES) — From November 1, 1946-July 20, 1947 


Number of defendants filing appeals... . . a 16 
Sentences modified... . . 2 
Sentences increased. . none 
Appeals dismissed... . . 12 
Appeals withdrawn... . : 2 
Pending. . . F none 


The time for filing appeals under St. 1945, ch. 437 expired on July 20, 1947. 
The division consisting of three Justices sat 16 days. 


Cases TRANSFERRED FRom District Court BY ORDER 


To avoid duplication of trials of the same facts, as in the case of 
several actions brought in different courts, on recommendation of 
the Judicial Council, in 1943 the Superior Court was authorized to 
order cases pending in a district court, but growing out of the same 
facts involved in a case pending in the Superior Court, to be trans- 
ferred to the superior court so that the cases could be tried there 
together. To find out the practical working of the legislation re- 
ferred to we have obtained the figures as follows: 


Cases TRANSFERRED From District Courts BY ORDER OF SUPERIOR COURT FOR 
TriaL Wits Cases PENDING IN THE SUPERIOR CouRT 
July 1, 1946-June 30, 1947 





| | 
Contract | Motor Tort Other Torts | All Others 





| 

Barnstable... ... 0 7 0 0 
—-. =? : 0 | 2 | 0 : 

| ae 0 9 0 
Dukes... .. 0 | 0 0 0 
See 2 29 0 0 
Franklin . . . 0 0 0 0 
Hampden. . 1 ) 1 0 
Lampehire . 0 0 0 
Middlesex. . 2 | 103 8 l 
Nantucket . 0 0 0 
ae 0 14 0 | 0 
om CORR «BP ’ 5 1 0 
ae 140 7 0 
RR Se re eS & 0 18 4 | 0 
| ER OR ROO ee | 12 342 21 | 1 
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REFERENCES TO AUDITORS AND MASTERS IN THE SUPERIOR COURT 
Calendar Years 1941-1946 


1941 
County 

Barnstable 11 
Berkshire 5 
Bristol 17 
Eesex...... 33 
Franklin 2 
Hampden 39 
Hampshire 2 
Middlesex 130 
Norfolk 13 
Plymouth 2 
Suffolk 114 
Worcester 73 


441 


"42 °43 


44°45 


Auditors other than 
for Motor Vehicle 


Torts 
7 4 
11 4 
19 6 
13 9 
4 2 
33 26 
7 
20 6 
6 3 
2 2 
78 5 
91 35 


6 

7 3 
2 q 
8 2 
15 6 
2 6 
5 7 
3 - 
23 9 
19 5 
83 48 


’46' °41 #%°42 #°43: °44 


Master 
2 5 3 2 
3 4 10 7 5 
7 22 24 11 7 
6 32 25 10 7 
5 2 1 
) 20 11 8 5 
3 5 - 1 


"45 = °46) 


1 8 
6 7 
ll 19 
6 24 
2 - 
3 il 
1 4 
6 14 
1 4 
6 8) 
22 22 
4 6 
69 127 
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"43 «(44 
for 


"41 "42 
Auditors 
Motor Vehicle 
Torts 
1 4 
18 8 
80 14 
137 68 
391 107 
112 45 
+) 6 
540 405 
56 201 
1,344 858 


5 
9 
2 
2 2 
a 2 


Two or more cases tried together are counted as one reference. 


Appointment of Auditors in motor tort cases was practically dis- 


continued on November 1, 1942. 


1946. 


Barnstable... . . 
Berkshire...... 
Bristol. . A; 
Dukes County . 
re 
Franklin... . 
Hampden...... 
Hampshire... . 
Middlesex . . 
Nantucket. . . 
Norfolk. . ° 
Plymouth. ... 
Suffolk... ‘ 
Worcester...... 


EXPENDITURES AUDITORS AND MAsTERS 
CALENDAR YEARS 1940-1946 


1940 
$1,349.00 
1,407.52 
12,166.77 


20,759.30 
1,015.00 
15,303.24 
1,603.50 
28,940.01 


8,078.78 
9,350.50 
92,243.60 
13,463.25 


1941 
$3,760.00 
872.41 
10,665.00 


18,353.05 
775.00 
10,016.74 
507.50 
35,590.02 


9,657.50 
4,086.25 
69,464.09 
13,102.25 


1942 1943 
$2,954.80 $362.50 
1,656.25 2,185.25 
5,597.50 3,347.50 
50.00 75.00 
6,042.83 3,403.52 
372.00 280.00 
6,429.30 2,765.00 
2,140.25 267.50 


~4,870.87 5,403.28 


5,636.25 1,045.00 
2,850.50 1,423.75 
48,574.50 25,902.68 
15,415.35 10,386.20 


$205,790.47 $176,849.81 $122,590.90 $56,847.18 


1944 
$387.50 
1,566.91 
2,362.06 


905.73 


2,318.07 
111.45 
4,791.25 


648.75 
3,539.33 
11,420.75 
3,786.25 


$31,838.05 


1945 
$231.25 
1,736.38 
3,071.26 


1,250.00 
335.15 
1,492.50 
171.25 
2,822.50 


1,100.00 
3,441.25 
11,125.50 
2,167.62 


$23,944.66 


None were referred in 1945 and 


1946 
$380.00 
2,000.00 
3,655.00 


2,503.34 
455.00 
1,848.75 
165.00 
3,558.45 


1,666.25 
1,395.00 
6,773.50 
1,171.25 


25,571.54 


Note, In Suffolk County these figures apply to the Superior Court (Civil) only. In other counties to 


all Courts. 
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1946 
$380.00 
2,000.00 
3,655.00 


2,503.34 
455.00 
| 848.75 
165.00 
3,558.45 


1,666.25 
1,395.00 
6,773.50 
1,171.25 


5,571.54 


inties to 
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JURY CASES ADVANCED FOR TRIAL AND TRIED DURING 
YEAR ENDING JUNE 30, 1947 























Original Removed Total Advanced 
| Entries Cases | “Canes 
NN «4 d-ttedoe nk panic ckasaedewesenewides 7 11 18 
atin haiscin te Sled dea anedoeda vhs ~ 1 } 1 
Bristol | 
Ras 6 aii hd wh ws a wha se mdeiin wie atiee - - 
6 cvehtudacks Vasisecdecabhhwar 4 1 | 5 
DP Cthi6dAG bd teKh eb scbeerddeareeicde - - 
Essex | 
NE TOE AE ONO SEE OLE eee } 1 1 
scab bdannienseten eee teas keke | - - 
RE ee ee ee ere | - - 
Gd ae tina se pekamtinn + sealer meeed ease | 2 1 3 
Ts a's sacs edie dee oacane mies ees 2 4 6 
Ham — Min peas tnenetaLaw in adeskasancad - 
Middk 
Conbridge Sie udepb van didwalbcSGaweewenbees 9 17 26 
LANs 50 vedd Reed bae ties pase saan ans 5 3 8 
AN caches Koeces Few Vane ese oa selene 18 1 19 
Plymouth 
RS Jadnis bung dh uwedeeatade bee eadee - | - - 
ae itn een whine shal subawee 1 } 1 
a See ee eee ey =e ene 71 66 137 
Worcester 
3.5.00 4 60be abo eeg ee eha sewn Gon iee 10 4 14 
1s 06 awd giant tse sseehintedsheeee - - - 
Di itirehinbeentsbeeinanedsassedcnmrues 129 110 239 
ER iy nccs 52 ns ccd bvsdens boddeeyd | 000 000 000 
_ SERIE | 155 90 225 
rr errr | 100 180 280 





LAND COURT 


This is a court of three judges created in 1898 for the registration 
of title to land and since then developed by additional extensions of 
jurisdiction both at law and in equity into the court in which almost 
all litigation regarding title to land takes place in addition to its 
original function of a court for the registration of title. 


LAND COURT FIGURES FROM JULY 1, 1946 to JUNE 30, 1947 





NN 5 on a dow akuad ac eden ciawea bt ibe seus burns eesateliedanetiavneeee 7 1% 
EOI LOE ORIOL S LOGE TA LC CI OAD 
I EEE LL. ELEN ELLE LE LLL EESCOEAD 977 
TL. 04. 5. ob ch db o4s adabesans sche eey edakslhasaeeebouwe basse bh elens 681 
ME, occ cebcncc nies ssdebeneeddecbddarbeusaseuabideebevedetseteredd 270 
ena nie «hn actu ais wtb Sena eka eee NES beaded keane ae samedi 515 
po EP OT TTT PTET TOT TTT LET TTT Ce ee eee 3,162 
Decree plans made................- dleehds-+tondvbeaiwes tebe enhaseet eae 533 
Subdivision plans mz ade. Lh heh chee jen nenetnenee be hedddinnte deemed aneeatdwenanedes 395 
ER Daa. pacha cis n a te wing's ble dw ORNS CeeeheawenseedetweneeeuNeneenes 928 
DS S525 44a 5 oun nase uub bbe a edn URS eC ESR RGAE bee ddarCaenes $153,724.00 
EI DEE ECE LETTE DE IR! 69,033.63 
Income from Assurance Fund applicable to expenses. .........000cccecccccccccccccccece 10,644.10 
RE Ar a RR ee, 5 I EE MA RAE Kier OE Nis 552.94 
SEP EET FE NEEL EEE ME ATE LO EL 73,493.33 
OS ge rr ee Sree Pee rR 312,070.98 
ssessed value of land on petitions for registration, confirmation. ..................e0s+: 7,960,099.65 


CASES DISPOSED OF BY FINAL ORDER DECREE OR JUDGMENT BEFORE HEARING 


TE Sho Sii A a oa ee oh daa badd apenas cana iie beatoe 474 
a, . ooo. 5 sindnss Shwe sonss dheuneeeenceees kes suneend 97 
CS a eee en ac cade cagebbuaxedneeds te Sbavebansadsdnades eoautes 1,203 
Dy CURE SOUND GP MEDOMENNOUD, ... 6.0 05 6d ke00uestccecedanasentadbdWeantieestens 585 
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PROBATE COURTS 


There is a probate court in each county with jurisdiction of wills, 
trusts, settlement of estates, guardianship, adoption, change of 
name, divorce and separate maintenance and a variety of other 
matters. There are three judges in Suffolk, two in Middlesex, Essex, 
Worcester and Hampden, one in each of the other counties. 

The report prepared by the Administrative Committee of the 
Probate Courts for the year 1946 appears on page 92. 


THE MUNICIPAL COURT OF THE CITY OF BOSTON 

This court consists of a chief justice and eight associate justices, 
all full time judges. There are also six special justices. The tables 
showing the details of the civil business for the year 1946-7 will be 
found on pp. 78-79. The comparative table of civil business from 
1913 to 1939 will be found in the 15th. Report, p. 65. The con- 
densed civil and criminal business and other information for the 
year 1946 and the first 9 months of 1947 is as follows: 


MonictpaL Court or THE City or Boston 
Civiz Actions (OTHER THAN SMALL Ciaims Cases) 1945-47 








Pa les ’ 
zo = gs | | § 
| | | & gs, | ; 

: is s| #2 | de lB l= |e 

Yuar 3 s|s |238| 28 Se gS |<S ise | 88 

> S| os | at Oe & 5: on a) &s 
: é$ | 4 |Oz| g | Oz rE 3 i a | CE Zz 
. ro . i | = } 
Bla j;f#}/2 jf; ele] & fe ie ele 
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1945 11,172 


to 
_~ 


467 | 4.18 | 4,705 | 42.11! 1,122 | 10.04 | $1,207,772.23; 168.63 2.14 3 


1946 


2 
i TE Es aA RO Meee Re fetes ieee See! pans ° 
12,579 | 471 | 3.74 5,316 | 42.3 | 1,364 | 10.8 | $1,538,471.36) $179.91 20 1.5 |none 








1947 | | | 
9 mos, meee | 447 4.02 | 4,797 | 43.2 | 1,145 10.3 ‘ee: $174.69 | 17 [is | 1 
| —_ 
The jurisdictional limits in civil cases from 1866 to 1877 were $300; from 1877 to 1894, $1,000; from 1894 


to 1922, $2,000; from 1922 to September 1, 1929, $5,000; since 1929, the jurisdiction has been unlimited 
in amount 





SUBDIVISION—CONTRACT AND TORT —1946-1947 





\ . TT 





ENTERED Removep i] TRIep 
CD Ee ee mes Scie —— I" oe 
| Per Cent | | Per Cent | 
Contract Tort | Contract | of Entries Tort of Entries | Contract Tort 

| 

146 .| 7,903 | 3,758 || 209 2.6 254 6.6 || 514 583 
i] 

1947 | 

9 mos. 7,272 | 2,911 | 195 2.7 238 8.2 400 499 
| 
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TORT ENTRIES, REMOVALS AND TRIALS 














1945 
TORTS ENTERED TORT REMOVALS TORTS TRIED 
Motor Vehicle....... 2,163 Motor Vehicle, Pliff....... 1 Motor Vehicle....... 276 
 ) are 971 Motor Vehicle, Deft. .... 263 Other Torts.......... 171 
Other Torts...... we 18 
are 3,134 _—— Weisecmsnpetees 447 
are 282 
1946 
TORTS ENTERED TORT REMOVALS TORTS TRIED 
Motor Vehicle....... 2,922 Motor Vehicle, PIiff....... aa Motor Vehicle... .. -- 833 
Other Torts...... +e 831 Motor Vehicle, Deft...... 231 Other Torts......... 250 
- Oeer TO. .o sc cees ies 23 
eee ... 3,753 -—- Ws siweaeavures 583 
ae a 234 


1947 (9 Months January 1 to October 1) 





TORTS ENTERED TORT REMOVALS TORTS TRIED 
Motor Vehicle...... 2,251 Motor Vehicle, PIff.. Pree Motor Vehicle. ...... 333 
eee 660 Motor Vehicle, Deft.. 227 Other Torts......... 

—— gs eee 11 
ere 2,911 —_——— Ws aeskv bab eaes 499 
Ws acces Ligeows 238 











SE Cat bees ANG OS Laa aR Awe eek e ree oe ee ae 318 
ME. 2b dee owe dhe ok eva Bon teen een ee 423 
EC waar bait aden ose Rake eee eee 483 
TEI. 35 sa, xa dae cc ceeaadacneeceee 547 
SUPPLEMENTARY Process ENTRIES 
RARER D LM LEP RID TR RON 1,716 
SI ss sks ot akan ooo abe knee 408s 68 ee 1,712 
eo anh hasta RUE 1,824 
ID I 6 os. os 0,0sa<daws Sak cannes ces 1,249 
SMALL CLAIM DIVISION 
1947 
1946 January - Sepr. 30 
Contract Tort Total | Contract Tort Total 
Actions Entered.............. 723 336 1,059 690 281 971 
Actions Bettled............... 107 63 a 124 80 204 
Counter-Claime or Set-offs..... 3 - 3 8 11 
SE 05:0 $666 eee d 00 6054-00008 177 139 316 159 147 306 
eer 61 78 139 64 106 170 
Finding for Plaintiff.......... 137 111 248 124 125 249 
Finding for Defendant........ 40 44 84 36 38 74 
Judgments by Default........ 375 79 454 371 55 426 
Judgments by Non-Suit....... 14 9 23 13 10 23 
Amount of Plaintiff’s Judgments | $13,513.99) $3,043.33) $16,557.32) $11,654.89) $3,297.20) $14,952.18 
Transferred to Regular Civil , 

Nd uc a bake obi awe 806 1 1 2 5 | 7 
Removed to Superior Court. 3 3 6 1 . | 10 
ee era 325 116 441 310 =| 125 435 
Amount of Plaintiff's Claims. . $18,862.23) $10,415.38) $29,277.61) $17,336.80! $9,325.03) $26,661.88 
Notices Returned Unclaimed. 181 18 199 145 | 0 165 
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MUNICIPAL COURT OF THE CITY OF BOSTON FOR 


CRIMINAL BUSINESS 


October 1, 1946 — September 30, 1947 


Tora Business oF Court 


1. Automobile Violations. . 
2. Traffic Violations. . . 
3. Domestic Relations. Fees 4 
4. Drunkenness in Court. ew. sani - 
5. Drunkenness Released by Probation Officer. . pS atnanoam eels 
6. Other Criminal Cases. . . 5 Sot ey 
M. ROMONNN CHINOTOR. 2... ec ec ee es 
8. Search Warrants issued................. vos wade 
9 Complains heard but denied..... ee ee ee 
ee en ee 
DISPOSITIONS 
1. Pleas of Guilty Ge ee ee 
ie | IRI 05 oor Sia. DAs heme a dlacate.eiene-dieaodedceie 
3. Placed on file before trial and after trial without a finding dis- 
missed for want of prosecution, dismissed after trial. . 
4. Defendants not arrested, pending for trial. . . 
5. Defendants acquitted. . cietone 
6. Defendants bound over to Grand Jury. eer 
7. Defendants placed on probation (not including) surrenders. ae 
8. Defendants fined and paid. . 
9. Imprisonments. 
10. Fines appealed. . . 
11. Imprisonment appealed. . APE The: 
12. Defendants pending for sentence........... 


Non-CrIMINAL ParkiIne Law 


1. Parking tags turned in by violators as issued by Police. . 
FINANCES 
1. Money received by parking-tag office............. 
2. Money received from court fines, forfeitures and Fee, ete. 
3. Total moneys received and turned over to Comm. County, City 
of Boston, etc.. ) 
4. Moneys received ¢ as 5 bail by Court and forwarded to Superior 


Court or returned to defendant. . . 
Total moneys handled by the Court 


1,809 
16,096 
467 
4,917 
9,428 
5,566 
44 

133 
468 


38,928 


15,001 
3,244 


8,387 
1,563 
746 
924 
2,141 
12,621 
1,436 
264 
724 

18 


128,912 
$46,467.00 
72,491.00 


118,958.00 


412,843.00 
531,801.00 
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| ,809 
3,096 

467 
1,917 
9,428 
5,566 


133 
468 


8,928 


5,001 
3,244 


8,387 
1,563 
746 
924 
2,141 
2,621 
1,436 
264 
724 
18 


8,912 
167 .00 
191.00 


158.00 


343.00 
301.00 
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THE Boston JUVENILE CouRT 


The Boston Juvenile Court, created in 1906, is a separate court 
with jurisdiction in juvenile cases in the central district of Boston. 
It has one judge and two special justices. 


Entries January 1, 1947 to December 1, 1947: 


Delinquent. . . ic i 513 
Juvenile criminal ere Sie Atl atts 0 
Wayward. . Sere 4 

Neglected. . ne Nite 45* 
Adult criminal. 66 
Active probationers as of December 1, 1947: Children : 261 
Adults 47 

Active neglect cases 92* 
400 


* This constitutes a family and involves more than one individual. 


THE INDUSTRIAL ACCIDENT BOARD 
January 1, 1946 to December 31, 1946 


This board administers the workmen’s compensation law. 

Of the 266,722 accident reports filed with the Department during 
the year 1946, 62,522 were for injuries which caused the loss of at 
least one day or one shift; 225 cases resulted in death; 24 in perma- 
nent total disability; and 1,344 in permanent partial disability. All 
the above figures with the exception of the number of reports of in- 
juries filed with the Department are subject to changes because the 
statistical cards are now in the process of tabulation and corrections 
may be necessary. 

A total amount of $17,224,636.85 was paid out in compensation, 
medical and other statutory payments under the workmen’s com- 
pensation act. Insurers paid out $15,718,754.99; self-insurers paid 
out $1,150,946.90; and the governmental units which have accepted 
the provisions of the act paid out $354,937.96. These figures are 
subject to change because one insurer and one governmental unit 
have not yet filed their report. 

The cost to the commonwealth of administering the workman’s 
compensation law for 1946 was $395,220.05. 
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APPELLATE TAX BOARD 
‘The Appellate Tax Board is an administrative tribunal, to which 
have been transferred some of the functions formerly imposed on 
the Superior Court. It came into existence under St. 1937, c. 400, 
on May 29, 1937, succeeding the old Board of Tax Appeals created 
in 1931 and later abolished. 
The chairman of the board reports: 


“The most important development that has taken place recently in the work 
of the Board is the determined attempt to clean up all the old cases. I have 
alled a list for the years 1938 to 1943, inclusive, and we are running three 
Boston, — two sessions of which will be completed approximately January 15 
February 1, and the third session will be probably completed about April 15, 
previous to which another list will be called for the years 1944 and 1945. I ex- 
pect that the cases for 1938, 1939, 1940, 1941, 1942, 1943, 1944 and 1945 will be 
disposed of by December 31, 1948, and that will leave us only three years in 
arrears instead of nine years, as previously obtained. 

“Pre-trial hearings have been discontinued temporarily. When the arrears 
are cleared up they will be resumed. 

“A largely increased volume of business is expected during the coming year.”’ 


The following tables show the number and distribution of appeals. 
Comparative figures since 1931 may be found in earlier reports. 
More detailed statistical information appears in the annual report 
of the board to the legislature. 


1947 (Year Ending June 30) 
CoMBINED ForMAL AND INFORMAL PROCEDURE (REAL Estate APPEALS) 


The State (taken as a whole) er 
Appeals pending at bemjaning of year 12,215 





Appeals entered (net) during year. . a3 ae PF 4,828 

Total number before Board during year ‘ ‘ 17,043 
088: 

Settled or withdrawn during year. . 7,003 

Net total to be decided by Board ; 10,040 

Appeals decided by Board during year. 693 

Appeals pending at end of year... 9,347 

BOSTON 

Appeals omen at beginning of year 11,067 

Appeals entered (net) during year. 3,971 

Total number before Board during year 15,038 
Less: 

Settled or withdrawn during year 6,229 

Net total to be decided by Board : P 8,800 

Appeals decided by Board during year 585 

Appeals pending at end of year . F 8,224 

OUTSIDE 

Appeals pending at beginning of year 1,148 

Appeals entered (net) during year : 857 

Total number before Board during year 2,005 
268: 

Settled or withdrawn during year 774 

Net total to be decided by Board 1,231 

Appeals decided by Board during year 108 


Appeals pending at end of year : 1.122% 
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REAL Estate 


BARNSTABLE 
Bourne. . 1 
Falmouth. . 
Sandwich. 1 


BERKSHIRE 
Great Barrington 


BristTou 
Fal! River ‘ 93 
Mansfield . 2 
New Bedford. 3 
Taunton....... 2 
Westport. 1 

Dukes 

Oak Bluffs. . 1 


Essex 
Beverly....... 3 
Gloucester . . . 7 
Haverhill. .. 1 
Ec 05.06% 8 
West Newbury. . 3 
Methuen..... 2 
ORANG... 220. : fj 

Salem... - 37 
ee 21 

HAMPDEN 
East sengmentow . 3 
Holyoke. 1 
Longmeadow dey pee 3 
Springfield........ 17 
West Springfield. . 10 
Westfield. ... l 


REAL Estate 


Boston 8,224 
Somerville... . 181 
Fall Rive: 113 
Lowell. . 107 
Cambridge 72 
Revere...... 51 


70 other Cities and Towns (1 


Il appeals)..... 
Total number of real estate appeals pending... . 


REPORT 


AppeaLs Fitep With APPELLATE Tax Boarp 
July 1, 1946-June 30, 1947 
(Arranged by Counties) 
HAMPSHIRE Norwood... 
Ware.. aa ' l Quincy..... 
Sharon.... 
Wellesley....... 
MIDDLESEX 
Arlington 3 PLYMOUTH 
Belmont... l Brockton. . . 
OS 1 - AR 
Cambridge........ 55 “i 
Chelmsford 1 Middleborough. . 
Dracut. . . ; 1 Pembroke...... 
Everett....... 20 . 
Littleton...... a 2 Surroux 
Lowell..... a 94 Boston. . . : 
Malden. ssueee 34 Chelsea........ 
Marlboro. . ) Revere.... x 
Medford....... 42 Winthrop. 
Natick... . ; 3 , 
Newton..... : 3 WorcrsTEeR 
Sherborn...... ‘ 2 Clinton........ 
Somerville........ 79 Fitchburg........ 
Waltham.......... 3 a 
Watertown....... 9 Lancaster...... 
Se : 1 Lunenburg... . . 
Wilmington....... 3 Mendon........ 
Winchester...... 4 Se 
Millbury....... 
US ah a 0-0 om 
Norroix Shrewsbury. .... 
Braintree... .. 2 Warren........ 
Brookline......... 21 Worcester... 
Dedham....... 4 
Foxborough... 1 Weiscccsce 


APPEALS PENDING ON JUNE 30, 1947 
(Arranged by Cities and Towns) 


Gebnee s 60 0.2 oorevs 5O Brockton 
| rr 44 Worcester..... 
I ie co nammee 41 Everett....... 
a itn s sae ekwe 41 Saugus....... 
are 41 Marion 
Salem...... weeae 39 


APPEALS v8. COMMISSIONER OF CORPORATIONS AND TAXES 1931-1947 


‘ 1931 1932 1935 1934 1935 1936 
Pending at beginning of year. 0 27; 2 24 | 16 3 
Entered during year. . 66 47 | 42 25 $1 374 
Total. 66 | 74} 68| 49| 47{| 404 
Settled or withdrawn during | year. 9 14 17 | 15 s 14 
Net. 57 60 51 34| 39) 390 
Decided....... 30 34 | 27 | 18 | i) 7 
Pending at end of year. 27 26 | 24 | 16 30 383 
1939 1940 1941 1942 | 1943 1044 1945 
Pending at beginning of year. 262 140 154 188 | 168 171 70 
Entered during year. . 115 88 85 | 61 | 56 | 67 177 
Total. 377 228 239 249 224 | 238 247 
Settled or withdrawn during year 202 34 26 57 | 32; 126 32 
OO eer T 175 194 213 | 192 192 112 215 
ENS, 4:42 bales 85 40 25 | 24 | 21 42 40 | 
Pending at end of year 140 154 188 168 | 171 70 175 
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20 
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sa0o, CF 
1937 | 1938 
383 | 392 
37 58 
420 | 450 
12 161 
408 | 289 
16 27 
392 | 262 
| 
1946 | 1947 
175 248 
220 205 
395 | 453 
44 | 94 
351 359 
103 150 
200 


248 | 
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Che Commonwealth of Massachusetts 


REPORT OF THE SPECIAL COMMISSION RELA- 
TIVE TO A NEW EDITION OF THE GENERAL 
LAWS. 


{Rules, Concurrently.] 


Boston, December 3, 1947. 
To the General Court. 


A. ORGANIZATION OF THE COMMISSION. 


This commission was created by chapter 69 of the 
Resolves of 1946, approved June 13, 1946, which reads 
as follows: 


Resolved, That an unpaid special commission, to consist of two 
members of the senate to be designated by the president thereof, 
three members of the house of representatives to be designated by the 
speaker thereof, the counsel to the senate and the counsel to the house 
of representatives, is hereby established for the purpose of making an 
investigation of the subject matter of current house document num- 
bered eight hundred and twenty-seven, relative to the preparation 
of a new edition of the General Laws, and the subject matter of current 
house document numbered fourteen hundred and eighteen, relative 
to the preparation of an index of special acts affecting counties, cities, 
towns and districts, the metropolitan districts, railroads and street 
railways. Said commission may expend for necessary expenses such 
sum, not exceeding twenty-five hundred dollars, as may hereafter be 
appropriated therefor. Said commission shall report to the general 
court the results of its investigation, and its recommendations, if 
any, together with drafts of legislation necessary to carry such recom- 
mendations into effect, by filing the same with the clerk of the house 
of representatives on or before the first Wednesday of December in 
the current year. 


In accordance with the terms of the resolve, the Presi- 
dent of the Senate appointed Senator John D. Mackay 
of Quincy and Senator Richard S. Bowers of Brookline; 
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and the Speaker of the House appointed Representatives 
Farle 8. Tyler of Watertown, Henry W. Pickford of 
Clinton, and Charles J. Artesani of Brighton. 

The Commission organized and began its study of the 
two matters referred to it. This study could not be 
completed in time for submission to the 1947 session of 
the General Court, and on December 4, 1946, the Com- 
mission submitted a preliminary report (House No. 112, 
of 1947) recommending that the Commission be revived 
in order to continue its investigation and study of the 
matters referred to it. 

The Commission was revived and continued by chapter 
70 of the Resolves of 1947, approved June 27, 1947, 
which reads as follows: — 


Resolved, That the special commission to make an investigation 
relative to the preparation of a new edition of the General Laws and 
relative to the preparation of an index of certain special laws, created 
by chapter sixty-nine of the resolves of nineteen hundred and forty- 
six, is hereby revived and continued for the purpose of making an 
investigation of the subject matter of house document numbered 
eight hundred and twenty-seven of nineteen hundred and forty-six, 
relative to the preparation of a new edition of the General Laws, and 
the subject matter of house document numbered fourteen hundred 
and eighteen of nineteen hundred and forty-six, relative to the prepara- 
tion of an index of special acts affecting counties, cities, towns and 
districts, the metropolitan districts, railroads and street railways, and 
said commission shall continue its investigation and study of the 
matters referred to it. Said commission may expend for its future 
expenses and clerical and other assistance such sums as may here- 
after be appropriated therefor, together with the unexpended balance 
of the original appropriation which was made for said purposes. Said 
commission shall make a supplemental report to the general court 
of the results of its investigation, and its recommendations, if any, 
together with drafts of legislation necessary to carry such recom- 
mendations into effect, by filing the same with the clerk of the house 
of representatives on or before the first Wednesday of December in 
the current year. 


The 1947 Commission included in its membership 
Senator Joseph A. Melley, Chelsea (in place of Senator 
Richard S. Bowers), and Representative H. Edward 
Snow, Natick (in place of Representative Earle 8. Tyler). 
A further change in the membership of the Commission 
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occurred on December 1, 1947, when Thomas R. Bateman 
was appointed Counsel to the Senate in place of Fernald 
Hutchins, resigned. 

The Commission met for its organization meeting on 
September 26, 1946. Senator Mackay was elected chair- 
man, and Representative Tyler, vice-chairman. Lowell 
S. Nicholson, Esquire, of Boston, was chosen as the 
secretary of the Commission. 


B. THe PRESENT SITUATION. 


1. Facilities now Available. 


The Commission first made a study of the sources 
now available for obtaining copies of the statutes of the 
‘ Commonwealth. In addition to the original enactments 
in the office of the Secretary of the Commonwealth, there 
are, first, the Tercentenary Edition of the General Laws 
as supplemented by thirteen Blue Books, and second, the 
Annotated Laws of Massachusetts. 

The Tercentenary Edition of the General Laws, two 
large volumes and an Index, was published by the Com- 
monwealth in 1932. These General Laws have been 
amended at each session of the General Court from 1932 
to date, and these changes appear in the thirteen Blue 
Books which have been published since the Tercentenary 
Edition was completed. All these changes are indicated 
in the cumulative table set forth in the last Blue Book. 

The second source of statutory information is the 
Annotated Laws of Massachusetts, which is an un- 
official set of statutes and annotations, in ten medium- 
sized volumes, published by the Lawyers Co-operative 
Publishing Company of Rochester, New York. This 
edition of our laws is in very wide use in Massachusetts, 
and from investigations and inquiries which the Com- 
mission has made it is estimated that a set of the Anno- 
tated Laws is owned by or is readily accessible to 80 or 
90 per cent of the persons who make use of our General 
Laws. The set sells at the present time for $110. It is 
kept up to date by yearly pocket parts inserted in the 
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back of each volume, and, when a pocket part becomes 
too large, the entire volume is recompiled. Four volumes 
have already been recompiled, and the publishers are 
getting ready to recompile a fifth volume. 


2. Differences Today. 


To date there have been six compilations or revisions 
of the general statutes of the Commonwealth, as follows: 
1836, Revised Statutes. 
1860, General Statutes. 
1882, Public Statutes. 
1902, Revised Laws. 
1921, General Laws. 
1932, General Laws (‘lercentenary Edition). 


The first five compilations were complete revisions 
enacted as law in a unit by the General Court. The 
sixth compilation was the Tercentenary Edition of the , 
General Laws published in 1932. This was merely a 
reprinting of the 1921 laws as amended up to and in- 
cluding the legislative session of 1931. The reprint of 
1932 was not covered by an inclusive enactment by the 
General Court. 

The situation presented to the General Court today is 
different in two respects from the situations which faced 
the General Court when our first five compilations were 
adopted. The first difference is that today we have 
available the unofficial Annotated Laws of Massachusetts. 
The second difference is that since 1920 such enactments 
of the General Court as are general in nature have been 
adopted as amendments of, and have immediately been 
inserted in, the General Laws in their proper places. 
Prior to 1920 it was difficult to follow down sections con- 
tained in earlier compilations to be sure that all amend- 
ments were included. But the present system of ‘‘con- 
tinuous consolidation,”’ with the cumulative list of amend- 
ments in the latest Blue Book, makes it much easier to 
ascertain the present condition of any section which 
appeared in the General Laws of 1921 or the Tercente- 
nary Edition of 1932. 
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There has been a great deal of misunderstanding con- 


“ec 


cerning the expression ‘‘revision” as in 1921, ‘‘reprint”’ 
like the Tercentenary Edition, and “‘partial revision” 
followed by a reprint. The ‘‘revision’’ of 1921 was in 
reality a consolidation and arrangement of the general 
statutes, preceded by corrective acts and followed by an 
enactment of the General Laws as a whole. This revision 
was carried out by a paid commission of three and was 
rather expensive. Substantive changes recommended 
by the Commission were made only in case the General 
Court first enacted them in the form of corrective acts. 
In order to avoid the necessity for any such expensive 
revision in the future the offices of the Senate and House 
Counsel were created (G. L., c. 3, § 51), each to be filled 
by a “‘skilled” person, and these two officers were di- 
rected (§ 52), so far as possible, to draft all bills proposed 
for legislation as general statutes in the form of specific 
amendments of, or additions to, the General Laws. 
This is called ‘‘continuous consolidation.”’ This scheme 
was carried out, and the Tercentenary Edition was 
published by the Counsel to the Senate and the House 
without any great delay and at comparatively little 
expense. This was preceded by a number of corrective 
acts, but was never enacted as a whole. In connection 
with this reprint there was some consolidation done by 
the Counsel, but there was no need for any arrangement 
to be made, inasmuch as the general statutes had been 
arranged as they went along, drafting statutes. (See 
introduction to said edition.) A ‘‘ partial revision followed 
by a reprint” is really only a delayed reprint, preceded 
by acts revising certain specified chapters of the General 
Laws. 

These two differences, that is, the existence of the 
Annotated Laws of Massachusetts, and the system of 
continuous consolidation which we are now following, 
make the present situation entirely different from any- 
thing which ever before existed in Massachusetts. 
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C. INVESTIGATION BY THE COMMISSION. 


During the time the Commission has been in existence 
the members and the Secretary have carried on an ex- 
tensive investigation of the various possibilities and 
alternatives which the General Court might consider in 
connection with printing a ‘“‘new edition of the General 
Laws,” and also of the needs and desires of the judges 
and lawyers and officials of Massachusetts. Printed and 
mimeographed inquiries were sent to about twelve 
hundred judges and public officials and active lawyers of 
Massachusetts; and comments and recommendations 
have been received from over six hundred of these persons. 

In order to ascertain the opinions of the persons who 
make use of the publications containing our General 
Laws, the Commission sent out two printed letters of 
inquiries to the judges of Massachusetts, to most of the 
lawyers occupying official positions, and to officers of 
all of our bar associations. The first inquiry, sent out 
on October 26, 1946, requested opinions and recom- 
mendations in connection with this whole subject, and 
especially with regard to the following four alternatives: 

1. No New Edition. — Shall we get along as we are at present, 
using either the Tercentenary Edition and the Blue Books, or the 
Annotated Laws of Massachusetts? 

2. A Reprint. —A reprint would be similar to the Tercentenary 
Edition, merely bringing together in one set of books (three or more 
volumes) the existing General Laws with all amendments and changes. 
It would take about two years or more to complete such a reprint, 
and it would cost the Commonwealth possibly $200,000? net. 

3. Partial Revision and a Reprint. — This alternative is, first, to 
make some partial revisions in our laws in those chapters which need 
it most, also possibly renumbering the sections in a few chapters; 
then to bring out a new reprint of all the laws after the partial revision 
has been finished. 

4. Complete Revision. — This meahs to do the whole job over anew 
as it was done prior to the General Laws of 1921. The work would 
take three years or more, and the cost would probably run to around 
$500,000. * 


1 Further calculation of this expense as of the present time (November, 1947) indicates 
that the probable cost of a reprint like the Tercentenary Edition will be closer to $500,000. 
2 This figure also should be substantially increased. 
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Many answers were received in response to this first 
inquiry, and because so many of these answers contained 
recommendations for some form of co-operation between 
the Commonwealth and the publishers of the Annotated 
Laws of Massachusetts the Commission made a detailed 
study of this suggestion with the officers of the Lawyers 
Co-operative Publishing Company. As a result of several 
conferences a second printed letter was sent out in- 
quiring of lawyers as to their thoughts with respect to 
examination and certification of the Annotated Laws 
of Massachusetts. This second inquiry, dated November 
16, 1946, asked for comments upon the two following 
propositions which had been made to the Commission: 


5. Certification of A. L. M.— This suggestion is that the present 
volumes of the Annotated Laws of Massachusetts, including the 
pocket parts, be examined by representatives of the Commonwealth, 
and, if found to be entirely accurate, that they be certified to be correct 
copies of the statutes of the Commonwealth. In this way the Anno- 
tated Laws of Massachusetts, supplemented by the pocket parts, 
would provide a continuously up-to-date and officially verified copy 
of our General Laws. With such verification the separate volumes 
of the Annotated Laws, even though not themselves official publica- 
tions of the Commonwealth, could be made admissible in evidence, 
and they would be acceptable for all official usages as the accurate 
version of our general statutes, and without any cost at all to the 
Commonwealth. 

Of course, this opportunity for examination and verification should 
be open to any publisher; and there should also be a requirement 
that a publisher desiring such a certification should pay to the Common- 
wealth a sum which would fully cover the expenses of the necessary 
examination. 

6. Expanded Judicial Council. — The final new suggestion is that 
the General Court should create something in the nature of an “ex- 
panded Judicial Council’’ which would be charged with the duty of 
developing and revising our substantive law in the manner that the 
existing Judicial Council has been watching and improving our pro- 
cedural law. The suggestion is that such a permanent agency or 
commission would carry on a continuous study of all our laws, and 
from time to time it would make recommendations to the General 
Court for revision and improvement in the statutes. Instead of having 
an occasional partial or complete revision of our laws, we would have 
a permanent group which would continuously be studying and making 
al] necessary revisions in our public statutes. 











12 HOUSE — No. 1726. (Jan. 


The above two suggestions could be worked together. The present 
volumes of the Annotated Laws of Massachusetts could be given the 
necessary examination and certification, and as the pocket part in any 
single volume became so large that a new volume should be recompiled 
and republished, then the “expanded Judicial Council” could give 
its complete attention and study to such revision as should be made 
in the chapters which are contained in that particular volume. Its 
recommendations would be passed on for consideration and action 
by the General Court, and then, after final decision by the General 
Court, the new volume of the Annotated Laws of Massachusetts 
would be recompiled to include the changes enacted by the General 
Court. It has been urged upon the Commission that a combination 
of these two new suggestions would produce all of the benefits we 
would obtain from a revision and reprint of our general statutes, and 
at a cost substantially less than we would have to pay even for a mere 
reprint of our laws. 


D. ComMENTS BY JUDGES AND LAWYERS. 


1. Analysis of Recommendations. 


Over six hundred of the judges and lawyers of Massa- 
chusetts replied to the two printed inquiries sent out 
by the Commission. Their answers indicated recom- 
mendations as follows: 


1. Intovor aio neweawion . - .. wlll lk a 
2. In favor of a reprint See, ee re er am ee 
3. In favor of partial revision and areprint . . . . . 56 
4. In favor of complete revision ait aetna eat 199 
491 
5. Certification of A. L. M. 
OS a ar 
Opposed ge ne, ek ok ake ae ae ee 
411 
6. Expanded Judicial Council: 
SS eee a ae ee 
Opposed , : ; ; 7 eee aa 
374 


Reprint. — Because of the success which has attended 
our ‘‘continuous consolidation” of new statutes, the 
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Commission made further inquiry to the persons who 
had recommended a ‘‘complete revision.” It was then 
found that most of such persons (but not all) wanted 
merely a new and up-to-date and complete edition of our 
laws, and that they did not want a new arrangement. of 
the statutes. By grouping together the votes for Nos. 2, 
3 and 4 it can be seen that there is very strong support 
for some kind of a new edition of the statutes, as against 
the suggestion numbered 1,— that ‘‘we get along as 
we are at present.” 

Annotated Laws.— Very strong support was also 
voiced for some sort of arrangement between the Com- 
monwealth and the publishers of the Annotated Laws of 
Massachusetts, so that such unofficial copies of our 
statutes ‘‘could be made admissible in evidence and . . . 
be acceptable for all official usages as the accurate version 
of our general statutes.” 

Expanded Judicial Council. — Many persons questioned 
the advisability of the suggestion contained in inquiry 
numbered 6. The members of the Commission are not 
in favor of this suggestion, and since an ‘expanded 
Judicial Council” has no necessary connection With a 
new edition of the General Laws, the subject is not being 
further discussed in this report. 


2. Two Unanimous Requests. 


In its investigation the Commission has found a una- 
nimity of opinion upon two subjects. The first is the 
very strong opinion of our judges and lawyers that nothing 
should be done which would have the effect of making 
obsolete the present set of Annotated Laws of Massa- 
chusetts. An entire revision of all of our statutes, or 
any substantial renumbering of chapters, or the adoption 
of any major changes in our laws, would probably make 
it necessary for the Lawyers Co-operative Publishing 
Company to bring out an entire new edition of the Anno- 
tated Laws of Massachusetts. The judges and lawyers 
of Massachusetts do not desire any such change. 
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The second subject upon which there is unanimity of 
opinion is that there is no adequate index in existence 
today covering the General Laws of the Commonwealth. 
The Index published with the Tercentenary Edition in 
1932 is too old to be very useful, for some 60 per cent of 
the provisions contained in the Tercentenary Edition 
have been repealed or amended. The Index contained in 
Volume 10 of the Annotated Laws of Massachusetts 
has been found unsatisfactory. There seems to be no 
other opinion with regard to this Index. Many requests 
have come to the Commission that its first job and the 
very least it can do is to recommend the publication of 
a new Index to the General Laws. In fact, the comments 
have been so strong that the publishers of the Annotated 
Laws of Massachusetts report that they have already 
taken steps to prepare a new Index, and to prepare it 
either by or under the advice of Massachusetts lawyers. 


3. Inexpensive Edition of Laws. 


The large vote in favor of no new official edition, but 
instead that we have some sort of certification of the 
Annotated Laws of Massachusetts, brought out the 
question of the duty of the Commonwealth to furnish 
to our judges and lawyers and to state and municipal 
officials an inexpensive set of statutes without annota- 
tions. This specific question was submitted to many 
meetings of lawyers, and in each case the vote was very 
strongly to the effect that there was no such duty upon 
the part of the Commonwealth. This opinion, as ex- 
pressed to the Commission, was based upon several 
matters. First, it appeared that 80 or 90 per cent, or 
possibly more, of the judges and lawyers of Massachu- 
setts had a set of Annotated Laws in their own offices, 
and that they would continue to, use such unofficial 
publication rather than purchase an official set of un- 
annotated statutes. Second, the need of annotations 
to many of the statutory provisions was considered to be 
so great that no cautious lawyer or judge would be likely 
to rely solely upon the text of the statutes themselves 
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without having some knowledge of the decisions which 
had been made with respect to such statutes. Third, 
although the Annotated Laws cost $110, the expense is 
not unduly large when comparison is made with the 
“‘tools’”” which should be available not only in the legal 
profession but in that of medicine, dentistry, etc. Fourth, 
there was also a feeling that, while it might be con- 
venient for some persons to have an inexpensive set of 
unannotated statutes, there was no duty on the part of 
the Commonwealth to prepare such an edition and to 
sell it at less than cost. Considering the small demand 
there would be for such an unannotated set of statutes 
and the actual cost which would be involved in the prep- 
aration and publication of such a set, a single set could 
not be sold at less than around $100 unless the Common- 
wealth were to sell the books at less than cost. Most of 
these lawyers, as they reported to the Commission, felt 
that the difference between such a figure and the cost 
of the Annotated Laws of Massachusetts did not require 
that the Commonwealth print an unannotated set of 
statutes for the relatively small number of persons who 
would not have access to the Annotated Laws of Massa- 


chusetts. 


4. Certification of Private Publications. 


Entirely apart from whatever recommendations may 


be made to the General Court by this Commission, 
either for or against a new edition of the General Laws, 


very strong arguments have been made in support of a 
statute which would permit the State Secretary to examine 
and certify as correct, if they are in fact correct, publica- 
tions of statutes brought out by private publishers. 

A statute in New York makes such a provision, and 
then provides that such a certified copy may be read 
in evidence. This statute (§ 380 of the Civil Practice 


Act) provides: 


Proof of statutes and resolutions 
To entitle any copy of law published, other than those published 


under the direction of the secretary of state, to be read in evidence, 
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there shall be contained in the same book or pamphlet a printed certi- 
ficate of the secretary of state that such copy is a correct transcript 
of the text of the original laws. For such certificate the secretary of 
state shall collect such a fee as he shall deem just and reasonable. 


In New York the McKinney’s Consolidated Laws of 
New York, Annotated, published by Edward Thompson 
Company, are so certified, both the large volumes and 
the pocket parts. This certificate reads as follows: 

In pursuance of the authority vested in me, by section 380 of the 
Civil Practice Act, I, Michael F. Walsh, Secretary of State, hereby 
certify that the copies of the laws contained in this volume are correct. 


transcripts of the text of the original laws, and in accordance with 
such section are entitled to be read in evidence. 


Seal of State Given under my hand and the seal 

of New York of office of the Department of State, 

Department of at the Capitol in the City of Albany, 
State this Ist day of April, 1939. 


MicHaEL F. WaALsH, 
Secretary of State. 


If such a statute were adopted in Massachusetts it 
should be phrased so that the publisher could print an 
amended statute with the amendments and additions in 
their proper places, and not require a word-for-word 
repetition of the amending enactment with all its direc- 
tions. The form of these amended statutes would have 
to follow the form adopted by the Senate and House 
Counsel in pursuance of their duty to “‘consolidate and 
incorporate in the General Laws all new general statutes.” 
(G. L. e. 3, § 51.) 


E. RECOMMENDATIONS. 


The Commission, in addition to sending out printed 
inquiries to judges and lawyers, has held a public hearing 
on the question of a new edition of the General Laws, 
and members of the Commission have had conferences 
upon the subject with the chief justices of the Supreme 
Judicial Court, the Superior Court and the Municipal 
Court of the City of Boston. 
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The many comments made to the Commission have 
eliminated suggestion No. 1, that we do nothing and 
‘“‘get along as we are at present;” and also suggestion 
No. 4, for a complete revision, that is, “‘to do the whole 
job over anew.” 

Three other alternatives have each found support 
among certain members of the Commission, as well as 
having strong recommendation from many members 
of the bench and bar. These three suggestions are: 

Reprint — like the Tercentenary Edition of 1932, with such partial 
revision and corrective amendments as may be enacted by the General 
Court before reprinting. This suggestion is favored by many lawyers 
and by most judges, including the three chief justices referred to above. 

Annotated Laws — have them examined and certified and have the 
Commonwealth enter into some contract with the publishers. This 
suggestion is favored by many lawyers and by some judges. 

Certification — adopt a statute something like the one in New 
York, providing for certification open to any publisher who requests 
it and pays the cost. This suggestion has received support from most 
of the judges and lawvers who have studied it. 


First Recommendation of the Commission. 


As a result of their study, the members of the Com- 
mission unanimously ' recommend to the General Court — 

That the General Laws of the Commonwealth be reprinted, under 
the direction of the Counsel to the Senate and the Counsel to the House 
of Representatives, in a manner similar to that pursued in bringing 
out the Tercentenary Edition of 1932, and that the work thereon com- 
mence during the year 1948. 


The above recommendation is for the ‘‘ partial revision 
and reprint”’ which has been referred to above in this 
report. This contemplates that before the actual print- 
ing is started the General Court will consider what need 
there may be for changes in some particular chapters or 
portions of the General Laws, whether the sections of 
some of the chapters should be renumbered, and what 
other corrections or improvements in the statutes should 
be adopted. After these corrective or revising amend- 





' See Minority Report of House Counsel, page 22. 
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ments have been enacted by the General Court, then the 

work of final printing and bringing out a new edition 

may be completed. 

This recommendation for a new edition is accompanied 
by the further recommendation that the new unit or 
reprint of statutes be enacted as a whole by the General 
Court. Such an enactment would constitute the new 
compilation of laws the official statutes of the Com- 
monwealth. The lack of enactment of the laws in the 
Tercentenary Edition has been recognized as a defect 
in that edition, and all members of the Commission! 
join in urging that another edition of the laws of the Com- 
monwealth be given this official imprint and status. 

The reprint as recommended by the Commission will 
thus consist of three parts: (1) enactment of corrective 
amendments; (2) printing of the statutes; and (3) en- 
actment of the new compilation as a unit. 

The details of the new reprint of our laws should be 
left to the Senate and House Counsel working under the 
directions of the Rules Committees of the General Court. 
However, the Commission desires to list a few of the 
recommendations which have been made to the Commis- 
sion by the judges and lawyers of Massachusetts and 
which the Commission strongly endorses: 

(a) Full statutory history of each section should appear in the margin. 
(b) Omit court citations of the statute. This information, if necessary, 
can be obtained more satisfactorily in other publications. 

(c) Volumes should be smaller. Use of a half dozen volumes or more, 
rather than a few huge volumes, would make each book more 
convenient. 

(d) On the back of each volume the chapter numbers and the volume 
numbers should be prominently and clearly displayed. 

(e) The edition should be given a shorter name than General Laws 
(Tercentenary Edition). Suggestions of names like General 
Laws (1950) or Public Laws have been well received. 

(f) A new index should be prepared, one which will fully meet the 
needs of the legal profession. 

(g) Pamphlets of individual chapters should be made available for 


separate sales. These pamphlets could be paper bound, and 
sold at actual cost. 





1 See Minority Report of House Counsel, page 22. 
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Another suggestion made to the Commission, which the 
Commission also strongly supports, is that the annual 
Blue Books be published very soon after the end of each 
session of the General Court. After the 1946 session 
there was a delay of about ten months before the Blue 
Book was published. The 1947 Blue Book has not yet 
come out, and it is reported that another three months 
delay will be necessary —- a total wait of nine months. 
These Blue Books will always be part of our official set 


of statutes, and the delay in publication should be greatly 
shortened. 


Alternative Recommendation of the Commission. 


If the proposal for a new reprint of our General Laws, 
which is the first and unanimous! recommendation of 
this Commission, is not adopted by the General Court, 
a majority! of the members of the Commission recom- 
mend to the General Court - 


That the Secretary of the Commonwealth be authorized to certify 
that copies of laws of the Commonwealth, published other than by 
the Commonwealth, are correct transcripts of the text of the original 
laws or of the amended laws as consolidated and incorporated in the 
General Laws under the provisions of section fifty-one of chapter 
three of said laws, if he finds that such copies are in fact correct. 


This recommendation for an examination and certifica- 
tion of privately published statutes could be made effec- 
tive by the enactment of provisions similar to those 
contained in the above recommendation. It should also 
be provided that any publisher who desired such an 
examination and certification would pay the entire cost. 
The cost should be borne by the publisher, but the 
personnel making the examination should be selected 
by the State Secretary and should operate under the 
immediate direction of one of the State Secretary’s own 
deputies. 

It should also be provided, as is the case in New York, 





1 See Minority Report of House Counsel, page 22. 
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that a copy of any statute so certified could be read in 
evidence. 

The two principal arguments supporting this alterna- 
tive recommendation of the Commission are that it 
would save money (possibly as much as $500,000) for 
the taxpayers of the Commonwealth, and that it would 
make even more useful the twenty-five hundred or more 
sets of Annotated Laws of Massachusetts in which many 
judges and lawyers of Massachusetts have made a very 
substantial investment. 

This alternative recommendation of the Commission 
is not that the Commonwealth enter into some contractual 
arrangement with the publishers of the Annotated Laws, 
but solely that a certification procedure be set up which 
would be open to all publishers who would meet the 
necessary cost. 


F. Inpex To Spectra Acts. 

The resolve appointing this Commission required it 
to investigate, not only the matter of a new edition of 
the General Laws, but also the subject matter of House 
Bill No. 1418 of 1946, which provided that an index of 
certain special acts be published. Indexes of these 
special acts already exist in typewritten form on small 
cards in the office of the State Secretary and the Counsel 
to the Senate. A printed index would increase the use- 
fulness of the typed cards, but the Commission does not 
believe the need for such an index warrants the cost. 
If the special acts enumerated in House, No. 1418 were 
all to be indexed, the resulting volume would be very 
large, and the cost would be substantial. The Commis- 
sion does not recommend such a printed index of special 
acts. 

Rather than a costly and rarely used printed index, the 
Commission suggests that more use be made of the card 
indexes as now available in the offices of the State Secre- 
tary and the Counsel to the Senate. The Commission 








1948. | HOUSE — No. 1726. 21 


also suggests that municipalities or private persons 
desiring to obtain a printed index of a restricted group 
of special acts of interest to them can even now make 
arrangements for obtaining copies for such a printing 
at their own expense. 


tespectfully submitted, 


JOHN D. MACKAY, 
JOSEPH A. MELLEY. 

: HENRY W. PICKFORD. 
H. EDWARD SNOW. 
FERNALD HUTCHINS. 
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MINORITY STATEMENT OF COUNSEL TO THE 
HOUSE OF REPRESENTATIVES RELATIVE 
TO SO MUCH OF THE REPORT OF THE 
COMMISSION ON NEW EDITION OF THE 
JENERAL LAWS AS RELATES TO THE PREP- 
ARATION OF SAID NEW EDITION. ; 


That part of the report of the majority of the Com- 
mission on a new edition of the General Laws, which 
relates to the preparation of said new edition, herein- 
after referred to as the majority report, contains many 
statements to which I cannot subscribe, and omits in- 
formation which in my opinion is necessary for a clear 
understanding of the report. Especially I do not sub- 
scribe to three unqualified statements in the majority 
report to the effect that all the members of the Commis- 
sion are in favor of the first recommendation in the 
majority report. Because of the fact that the second 
recommendation in that report is coupled with the first 
as an alternative thereto, it is impossible to make my 
position clear as to each of the two recommendations 
without filing a special report. Accordingly, I respect- 
fully submit this separate statement. 

The first recommendation in the majority report, that 
the General Laws of the Commonwealth be reprinted, 
under the direction of the Counsel to the Senate and 
Counsel to the House of Representatives in a manner 
similar to that pursued in bringing out the Tercentenary 
Edition of 1932; that the work thereon commence 
during the year 1948; and that the new unit be enacted 
as a whole, was obviously adopted to carry out recom- 
mendations to that effect made in writing and orally 
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by Chief Justice Qua of the Supreme Judicial Court, and 
orally by Chief Justice Higgins of the Superior Court and 
Chief Justice Keniston of the Municipal Court of the 
City of Boston, all of whom naturally took a long-range 
view, being influenced to a great extent by the future 
condition of our general statutes. These judges, however, 
were not in favor of any alternative to this recommenda- 
tion. They are impressed by the fact that there has been 
no enactment by the General Court of our general statutes 
in a consolidated form since the General Laws of 1921. 
There is always present in the minds of the judges a 
fear that this lack of enactment may result in some kind 
of a legal mix-up. They feel that such an enactment 
would eliminate the danger of such a mix-up, and also 
the present awkward manner of citing the General Laws 
in cases decided by them. 

Owing to the fact that I have been working on legisla- 
tion for over thirty years, — for the years since January, 
1921, as Counsel to the House of Representatives (during 
which period the then Senate Counsel and myself pre- 
pared and caused to be published the Tercentenary 
Edition of the General Laws), and for a period of about 
three and a half years immediately prior to my appoint- 
ment as Counsel, on the preparation of the 1921 General 
Laws, I take the same long-range view of this matter 
as the chief justices do. (See Introduction to the General 
Laws of 1921; Introduction to the Tercentenary Edi- 
tion of the General Laws; Massachusetts Law Quarterly 
of February, 1922, pp. 140 et. seq.; Massachusetts 
Law Quarterly of August, 1932, pp. 1-4; General Laws, 
ch. 3, sections 51-55, as amended.) 

I have an added reason for favoring the enactment of 
the new General Laws as a unit because it would permit 
the Counsel to draft amendments to the General Laws 
in a less complicated form. I agree with the suggestion 
made at the hearing before the Commission that it is a 
very inopportune time at present to publish a new state 
edition of the General Laws, owing to the high cost of 
paper and printing; but if the first recommendation of 
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the Commission is followed, it will be several years before 
the actual printing takes place, and I would be in favor 
of further delaying the printing for a short time, if neces- 
sary, with the hope that meanwhile the cost would be 
reduced. 

I could not concur with the majority of the Commis- 
sion in the first recommendation, because it recommended 
the second recommendation as an alternative to the first. 
For the same reason, I could not concur with the majority 
in the second recommendation. 

The certification of editions of the general statutes 
published by private publishers is not properly an alterna- 
tive to the first recommendation. The adoption of the 
alternative recommendation would not take care of the 
objections raised by the chief justices and by me, al- 
though one would be led to believe that it would take 
care of them. In reality, the adoption of the second 
recommendation might well have the effect of post- 
poning indefinitely, as apparently is the case in New 
York State, the publication of any state edition of the 
general statutes. It could easily be argued that, inas- 
much as the private publication in use here would, after 
certification, be so convenient and satisfactory, it would 
not be necessary to publish a state edition. Chief Justice 
Qua and the other two chief justices would be opposed 
to anything that would eliminate or unduly delay the 
publication and enactment of a state edition of the 
General Laws. 

In written communications and also at the public 
hearing before the Commission some lawyers and a few 
judges manifested a desire that provision be made by 
law under which editions of the general statutes pub- 
lished by private publishers might be certified at their 
expense and thereafter be permitted “to be read in 
evidence.”” The lawyers and judges reached this result 
by approaching the problem from a short range view- 
point, taking into consideration largely their own tem- 
porary convenience and the expenditures required on 
their part in obtaining and keeping up the private editions. 
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I would ‘not disapprove of the second recommendation 
in addition to the first recommendation if a satisfactory 
and workmanlike method of certifying private editions 
could be worked out, and if I could feel assured that the 
carrying out of the first recommendation would not be 
delayed by reason of the provision for such certification. 


HENRY D. WIGGIN, 
Counsel to the House of Representatives. 





EDITORIAL COMMENT 
(Nor Part or THE Report.) 


These reports are reprinted for the information of the bench 
and bar, because they relate to professional tools and their 
convenient use, as well as the pocketbooks of lawyers and 
taxpayers. 

I respectfully submit that Mr. Wiggin is right in saying that 
any plan for certification by the secretary of the Common- 
wealth, of statutes printed and annotated by some private 
concern, should not be considered, in any sense, as “an alterna- 
tive” to a new edition by the Commonwealth. I think the 
Commonwealth should keep the matter of the official laws, 
whether in their present form or in a new edition, strictly and 
permanently in its own hands. The question at the present 
time seems to me, not whether there should ever be a new 
edition (because I expect that, in the course of time, one will 
be needed) but whether such a new edition should be prepared 
and published at this time when the prices and problems of 
paper and printing are at their highest point and the cost of the 
administration of justice is rising at the expense of the tax- 
payers. It is only about 15 years since the Tercentenary Edi- 
tion was published and, so far as my observation goes, as well 
as my personal experience in the use of the statutes, neither 
the courts nor the bar are suffering unduly. I think, as I look 
back, that it is little, if at all, more difficult to find the law on 
most subjects today in the statute book than it was between 
1898 and 1920. The plan for annual consolidation of statutes 
initiated by Hon. B. Loring Young, when speaker of the House, 











so that each new general statute is annually fitted into the 
General Laws as we go along, has been a tremendous help in 
enabling the profession to keep in touch with the continuity of 
statutory history which is far more important than is, perhaps, 
generally realized. 

While I support the idea of certification of the statutes in 
the annotated edition, I do think it should be as an alternative 
to a new edition sometime. I am not convinced that the 
annotated laws in their present form, without certification, and 
with the prospect of a new index which I understand to be in 
contemplation (and also with the assistance of Shephard’s 
Statutory Citations), do not reasonably meet the needs of the 
bar for the present and for some time to come. Until the com- 
mission was appointed and began to raise the question for 
discussion in the course of its investigation, I was not aware of 
any serious difficulties with the use of the statutes in the minds 
of the bar, excepting, of course, the casual criticism of some 
detail or other which one hears in almost every direction about 
something or other. Accordingly, I do not think that anybody, 
or anything, is going to suffer to any serious degree, if the 
whole subject is postponed for another five or ten years. The 
annotated edition will be wanted and should be continued and 
that certification can be worked out so far as the mechanics 
are concerned to provide an authenticated copy of the statutes, 
as Judge Kaplan suggested before the commission, which 
would be useful just as an authenticated copy of a will or other 
instrument is useful. It would not have to be all certified at 
once. Gradual certification of each new volume when it ap- 
pears, could be provided for. 

I think it important, however, that the practice which was 
followed for about 20 years or so since the General Laws of the 
continuous study of the statute by the skilled trained counsel 
to the Senate and House for gradually perfecting details em- 
bodied by an occasional perfecting act should continue, 
because, eventually, I assume that some new edition will be 
needed as a new starting point. When that time comes (per- 
haps around 1960 for instance), the annotated people or some 
other private concern would then have to get out, and un- 
doubtedly would get out, a new edition of their own as they 
now get out new volumes from time to time. The certification 
practice could then begin. 

So far as my observation goes I do not think a great many 
men have thought about the subject much either from the 
point of view of cost or future convenience. I think they use 











and expect to use the annotated edition which has become a 
new economic fact of modern practice as is the case in other 
states and in the rush of modern life the bar of the future will 
want and need and use it. I believe nothing can control this 
economic fact in spite of occasional inaccuracies in the anno- 
tated edition. 

The net result of all this, as I see it, is that a general revision 
is not needed at all; that a new edition is not needed now, but 
may be needed some time in future after ten or more years, or 
I’m inclined to think perhaps longer; that a method of gradual 
certification is perfectly practicable if the mechanics are worked 
out; that it should be considered independently on its own 
merits and not as an alternative to anything; and that in my 
opinion there is no pressing need for any action at this time, 
or for a considerable period of years to come, because I think 
many of the supposed difficulties are exaggerated. 

The objection to frequent new editions, of course, is that 
another big inconvenient book has to be bought and used and 
the legislature, at once, begins to change its contents annually. 

The foregoing views were submitted to members of the 
commission and are now submitted to the bench and bar for 
what they are worth. 


F. W. GrINNELL. 














